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TO:  ALL  BOARDS  &  COMMISSIONS 


M 

GEORGE 


FROM:  GEORGE  AGNOST,  City  Attorney 


SUBJECT:  PUBLIC  MEETING  LAWS:     A  REVIEW  OF  THE  BROWN  ACT  AND 

CHARTER  SECTION  3.500 


Generally,  there  are  two  laws  applicable  to  boards  and 
commission  of  the  City  and  Councy  of  San  Francisco  which  require 
that  meetings  be  open  to  the  public;   the  Ralph  M.  Brown  Act  (Gov. 
Code,  §54950-54960)   and  San  Francisco  Charter  Section  3.500. 

The  Brown  Act  Section  54950  declares  the  policy  of  the  act 
in  the  following  language: 

"In  enacting  this  chapter,   the  Legislature 
finds  and  declares  that  the  public  commissions, 
boards  and  councils  and  the  other  public  agencies 
in  this  State  exist  to  aid  in  the  conduct  of  the 
people's  business.     It  is  the  intent  of  the  law 
that  their  actions  be  taken  openly  and  that  their 
deliberations  be  conducted  openly." 

This  act  applies  to  all  public  agencies  funded  by  State  or 
local  government.     In  San  Francisco  the  Board  of  Supervisors, 
boards  and  commission  created  pursuant  to  the  charter  and  any 
commissions  or  agencies  established  by  the  Board  of  Supervisors 
must  be  open  to  the  public  when  more  than  a  quorum  of  the  body 
meets  to  discuss  or  act  upon  any  matter.-    (for  purposes  of  the  act 
they  are  defined  as  "legislative  bodies"). 

Section  54953  requires  that  all  meetings  of  an  agency  be 
open  to  the  public  and  that  11  [A]  11  persons  shall  be  permitted  to 
attend."     The  section  also  forbids  an  agency  from  requiring  any 
member  of  the  public  to  register  his  name  before  being  allowed  to 
attend  the  meeting. 

Section  54954  requires  that  a  legislative  body  include  in 
its  bylaws  or  rules  the  time  and  place  for  holding  all  regular 
meetings.     It  also  provides  that  if  a  regular  meeting  falls  on  a 
holiday  it  will  be  postponed  to  the  next  business  day.     If  for 
reason  of  emergency  a  meeting  cannot  be  held  in  the  designated 
place  the  presiding  officer  may  designate  a  new  location  for  the 
duration  of  the  emergency. 


>)  558-3315 


Room  206  City  Hall 


Son  FranciKO  94102 


The  legislative  body  of  a  local  agency  may  adjourn  any 
meeting  to  a  time  and  place  specified  in  the  order  of  adjournment 

(Section  54955) .     If  all  members  are  absent  from  a  meeting  the 
clerk  may  adjourn  the  meeting  to  a  new  time  and  place  but  he  must 
give  notice  as  provided  for  in  Section  54956  for  special  meetings 

(discussed  below) .     A  copy  of  the  adjournment  notice  must  also  be 
posted  where  the  meeting  was  to  be  held.     A  continuance  of  a 
hearing   (Section  54955.1)   follows  the  same  procedure. 

Section  54956  allows  a  special  meeting  to  be  called  at  any 
time  by  the  presiding  officer  or  by  a  majority  of  the  members. 
Written  notice  must  be  sent  to  all  members  of  the  legislative 
body  and  any  newspaper,  radio,  or  television  station  requesting 
notice  in  writing.     This  notice  must  be  delivered  at  least  24 
hours  before  the  time  of  the  meeting.     The  notice  must  specify 
the  time,  place,  and  business  to  be  transacted  and  no  other 
business  may  be  transacted  at  the  meeting.     A  member  of  the 
legislative  body  may  waive  notice  at  or  before  the  meeting  but  it 
must  be  in  writing  and  filed  with  the  clerk.     Notice  is  also 
waived  by  any  member  who  actually  shows  up  at  the  meeting. 

Non-public  meetings  may  be  conducted  under  limited 
circumstances.     These  "executive  sessions"  are  described  in 
Section  54957,  which  reads  in  pertinent  part,  as  follows: 

"Nothing  contained  in  this  chapter  shall  be 
construed  to  prevent  the  legislative  body  of  a 
local  agency  from  holding  executive  sessions  with 
the  Attorney  General,  district  attorney,  sheriff, 
or  chief  of  police,  or  their  respective  deputies, 
on  matters  posing  a  threat  to  the  security  of 
public  buildings  or  a  threat  to  the  public's 
right  of  access  to  public  services  or  public 
facilities,  or  from  holding  executive  sessions 
during  a  regular  or  special  meeting  to  consider 
the  appointment,  employment  or  dismissal  of  a 
public  employee  or  to  hear  complaints  or  charges 
brought  against  such  employee  by  another  person 
or  employee  unless  such  employee  requests  a 
public  hearing.     The  legislative  body  also  may 
exclude  from  any  such  public  or  private  meeting, 
during  the  examination  of  a  witness,  any  or  all 
other  witnesses  in  the  matter  being  investigated 
by  the  legislative  body." 

This  section  allows  for  a  few  exceptions  to  the  general 
rule  requiring  open  meetings.     The  first  exception  is  an 
executive  session  with  the  Attorney  General,  district  attorney, 
sheriff  or  chief  of  police  when  there  is  a  threat  to  the  security 
of  public  buildings  or  a  threat  to  the  public's  right  of  access 
to  public  services  or  public  facilities.     Notice  is  not  required 
for  this  type  of  meeting. 
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The  second  exception  is  an  executive  session  daring  a 
regular  or  special  meeting  to  specif icaly  discuss  the  employment, 
or  dismissal  of  an  employee.     However,  an  employee  facing 
dismissal  charges  must  be  allowed  a  public  hearing  at  his  or  her 
request.     This  executive  session  exception  does  not  include 
general  policy  discussions  about  employment  but  only  discussions 
dealing  with  a  specific  person  or  persons   (   .    .    .  the 
appointment,  employment  or  dismissal  of  a  public  employee   .    .  .). 
If  the  executive  session  is  to  occur  at  a  special  meeting   it  must 
be  noticed.     This  is  because  action  may  only  be  taken  at  special 
meetings  on  those  agenda  matters  which  have  been  noticed. 
The  legislative  body  must  report  at  its  next  public  meeting  any 
action  taken  at  an  executive  session  regarding  employment 
matters.      (Section  54957.1) 

Another  exception  is  that  a  legislative  body  may  consult 
with  its  attorney  or  other  attorney  representing  such  body  in  a 
private  or  executive  session  under  circumstances  in  which  the 
lawyer-client  privilege  conferred  by  the  Evidence  Code  may 
lawfully  be  claimed.      (Sacramento  Newspaper  Guild  v.  Sacramento 
County  Board  of  Supervisors.      (1968)    263  Cal.App.2d  41.)  An 
example  of  this  is  when  a  legislative  body  consults  an  attorney 
to  see  whether  by  law  they  may  take  the  action  under 
consideration   (Attorney  General's  Office,   I.L.   75  -  282).  Any 
confidential  communication  between  a  client   (legislative  body) 
and  their  attorney  is  privileged  and  does  not  have  to  be  open  to 
the  public. 

An  executive  session  may  also  be  held  by  a  legislative  body 
with  its  designated  representatives  prior  to  and  during 
consultations  and  discussions  with  representatives  of  employee 
organizations  regarding  wages  and  benifits  of  employment. 
(Section  54957.6) . 

Enforcement  of  the  provisions  of  the  Brown  Act,  (Section 
54956),  are  directed  against  each  member  of  a  legislative  body 
who  attends  a  meeting  in  violation  of  the  chapter.  The  action 
which  is  taken  at  the  illegal  meeting  is  not  void.  In  Greer  v. 
Board  of  Education  (1975)  47  Cal.App.3d  98,  121-122  the  court 
said: 

"It  is  questionable  whether  there  was  any 
violation  of  the  Brown  Act  .    .    .    [but]   an  action 
taken  in  violation  of  the  Brown  Act  is  not  void, 
it  merely  subjects  the  members  of  the  governing 
body  to  criminal  penalties". 
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In  considering  what  agencies  will  be  included  under  the 
Brown  Act  the  courts  as  well  as  the  Opinions  of  the  Attorney 
General  of  California  and  Opinions  of  the  City  Attorney  of  San 
Francisco  have  been  very  broad.     Agencies  which  have  come  under 
the  Brown  Act  are:     Board  of  Supervisors,    (if  composed  of  a 
quorum  of  parent  body)  Port  Commission,  Retirement  Board,  Civil 
Service  Commission,  Municipal  Employee  Relations  Panel,  and 
almost  any  other  public  agency.     Advisory  boards  are  also 
included  under  its  provisions  if  created  by  a  "legislative  body" 
or  a  member  of  such  a  body. 

Section  3.500  of  the  City  Charter  is  modeled  after  the 
Brown  Act.     Besides  insuring  that  the  public's  business  will  be 
conducted  openly,   it  regulates  the  conduct  of  city  boards  and 
commissions . 

Section  3.500    (a)   requires  that  all  boards  and  commissions 
formulate  reasonable  rules  to  govern  the  body.     There  is  also  a 
requirement  that  every  member  present  at  a  meeting  vote  on  every 
question  presented  unless  excused  by  a  majority  of  the  board. 
This  clause  also  requires  that  a  hearing  shall  be  called  for  any 
change  in  regulations  at  least  a  week  after  it  is  put  on  the 
calendar,  allows  for  members  of  a  legislative  board  to  appoint  a 
president  and  to  establish  committees.     It  also  requires  periodic 
reports  of  departmental  operations  and  costs  to  be  submitted  to 
the  mayor . 

Section  3.500    (f)   regarding  public  meetings  reads  as 
follows: 

"(f)     To  hold  meetings  at  regular  fixed  dates 
and  at  regular  meeting  places,  which  dates  or 
places  shall  not  be  changed  except  as  in  the 
manner  provided  by  section  2.200  for  the  meeting 
times  and  places  of  the  board  of  supervisors. 
All  such  meetings  and  all  special  meetings  and 
all  meetings  of  all  committees,  whether  composed 
of  more  than  or  less  than  a  majority  of  the 
parent  board  or  commission,  shall  be  open  and 
public;  provided,  however,  that  nothing  contained 
in  this  subsection  shall  be  construed  to  prevent 
any  board  or  commission  or  committee  thereof, 
respectively,  from  holding  executive  sessions 
during  a  regular  or  special  meeting  to:  (1) 
consider  the  appointment,  employment  or  dismissal 
of  a  public  officer  or  employee  or  to  hear 
complaints  or  charges  brought  against  such 
officer  or  employee  by  another  officer,  employee 
or  person  unless  such  officer  or  employee 
requests  a  public  hearing;    (2)   confer  with  legal 
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counsel  under  circumstances  in  which  the 
lawyer-client  privilege  conferred  by  the  laws  of 
the  State  of  California  may  lawfully  be  claimed; 
and   (3)   confer  with  the  Attorney  General, 
district  attorney,   sheriff  or  chief  of  police  or 
their  respective  deputies,  on  matters  posing  a 
threat  to  the  security  of  public  buildings  or  a 
threat  to  the  public's  right  of  access  to  public 
services  or  public  facilities.     Except  as 
hereinabove  set  forth,   any  action  taken  at  a 
meeting  other  than  a  regular  or  special  open  and 
public  meeting  provided  for  by  this  subsection, 
shall  be  void." 

This  provision  is  somewhat  different  than  the  Brown  Act  in 
that  it  requires  open  meetings  even  for  committee  meetings  which 
are  composed  of  less  than  a  majority  of  the  parent  board  or 
commission.     Unlike  the  Brown  Act,  which  allows  emergency 
sessions  with  the  Attorney  General,  district  attorney,  or  chief 
of  police,  Section  3.500  requires  that  all  executive  sessions 
must  be  held  during  a  noticed  meeting. 

The  charter  requires  all  meetings,  with  certain  exceptions, 
of  boards  and  commissions  appointed  by  the  Mayor  or  otherwise 
provided  by  the  Charter  or  committees  thereof,   to  be  open  and 
public  and  to  make  any  action  taken  in  violation  of  such 
provisions  void.      (78  Ops.  City  Atty.   2)     In  addition  to  possiole 
prosecution  of  members  who  illegally  act  in  a  private  session, 
any  action  taken  at  an  invalid  meeting  is  deemed  void  pursuant  to 
section  3.500(f).     Further,  committees  are  not  allowed  to  meet  in 
executive  session  on  labor  matters  because  unlike  state  law  that 
executive  provision  is  not  included  in  the  charter.     The  charter 
is  preempted  by  the  Brown  Act  only  as  to  those  matters  covered  in 
the  state  law. 

Charter  Section  3.500(f)   and  the  Brown  Act  together  provide 
harsh  penalties  for  the  members  who  participate  in  an  illegal 
meeting.     Both  laws  may  be  violated  at  the  same  time,   leading  to 
criminal  prosecution  of  the  participants  and  the  voiding  of 
action  taken  at  an  improperly  held  meeting.      (27  Ops.  Atty.  Gen. 
123) 

In  conclusion,   if  a  meeting  involves  any  public  agency  in 
San  Francisco  it  should  be  open  to  the  public  unless  made 
specifically  exempt  by  the  Brown  Act  or  the  Charter  or   it  will  be 
totally  ineffective.     Any  questions  regarding  interpretations  of 
the  Brown  Act  on  the  charter  should  be  directed  to  Deputy  City 
Attorney  James  Lazarus,  558-3022. 
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PUBLIC  LIBRARY 


TO: 


ALL  BOARDS,    COMMISSIONS  AND  DEPARTMENT  HEADS 


FROM: 


LOUISE  H.   RENNE  ^ 
City  Attorney 
BURK  E.  DELVENTHAL_~7 
Deputy  City  Attorney\£y 


SUBJECT:  Recent  Amendments  to  the  Brown  Act  Requiring  Local 


Agencies  to  Post  an  Agenda  72  Hours  before  a  Meeting, 
Prohibiting  Action  on  Non-agenda  Items,  Allowing  the 
Public  to  Speak  at  Meetings  and  Permitting  a  Court 
Action  to  Declare  Null  and  Void  Actions  Taken  in 
Violation  of  the  Brown  Act. 


Assembly  Bill  2674  was  signed  by  the  Governor  on 


September  3,   1986.     It  makes  several  important  changes  to  the 
Brown  Act  (Open  Meeting  Law)  which  will  have  an  impact  on  the 
conduct  of  regular  public  meetings.     These  changes  are  applicable 
to  public  meetings  before  all  legislative  bodies  unless 
otherwise  indicated.     A  copy  of  the  bill  is  attached  to  this 
memorandum.     It  should  be  read  carefully  as  the  changes  will  go 
into  effect  on  January  1,  1987.      A  summary  of  the  changes 
follows . 


"Legislative  bodies"  (a  broad  term  used  by  the  Brown  Act 


to  describe  all  local  boards  and  commissions)  are  required  to 
post  an  agenda  at  least  72  hours  before  the  meeting  "in  a 
location  that  is  freely  accessible  to  members  of  the  public." 
(Section  54954.2).     The  agenda  must  contain  (1)   a  brief  general 
description  of  each  item  to  be  transacted  or  discussed  at  the 
meeting;  and  (2)  the  time  and  location  of  the  regular  meeting. 
That  "brief  general  description"  must  contain  sufficient 
information  to  enable  the  informed  citizen  to  know  what  will  be 
before  the  legislative  body. 

The  requirement  that  agendas  be  posted  72  hours  before  a 
public  meeting  in  a  location  freely  accessible  to  the  public  does 
not  make  clear  whether  the  location  must  be  freely  accessible  to 
the  public  for  the  entire  72  hours  before  a  public  meeting  is 
held.     School  districts  and  community  college  districts  currently 
have  a  similar  posting  requirement,   though  it  only  requires 
posting  48  hours  prior  to  a  public  meeting.     General  practice  has 
been  that  the  agenda  posting  requirement  was  satisfied  if  the 
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agenda  could  be  viewed  during  regular  business  hours,  regardless 
of  whether  the  public  had  access  to  the  posted  agenda  for  the 
entire  required  period.     However,  posting  an  agenda  after  5  p.m. 
on  Friday  for  a  meeting  on  Tuesday  in  an  location  not  freely 
accessible  to  the  public  after  business  hours  or  on  the  weekend, 
may  well  not  comply  with  the  agenda  posting  requirement. 
Accordingly,  we  have  prepared  an  ordinance  amending  Section  8.16 
of  the  Administrative  Code  to  comply  with  the  72  hour 
requirement.     In  addition,   the  ordinance  directs  the  City 
Librarian  to  designate  an  area  in  the  library  open  to  public 
access  for  the  posting  of  agenda  and  to  post  all  agendas  in  that 
public  access  area.     This  ordinance  was  submitted  to  the  Board  of 
Supervisors  on  Monday,  December  8,   1986  and  will  be  discussed  at 
the  Civil  Service  &  General  Administration  Committee  hearing  on 
January  6,  1987. 


NON-AGENDA  ITEMS 

The  new  law  specifically  provides  "No  action  shall  be 
taken  on  any  item  not  appearing  on  the  posted  agenda."  (Section 
54954.2(a)).     Exceptions  to  this  provision  are  allowed  only  under 
the  following  conditions: 

1.  When  a  legislative  body  determines,  by  a  majority  vote, 
that  an  emergency  situation  exists.   (See  discussion  below). 

2.  When  a  legislative  body  determines,  upon  a  two-thirds 
vote,  that  the  need  to  take  action  arose  after  the  agenda 
was  posted  in  accordance  with  the  code  requirements.  If 
less  than  two-thirds  of  the  members  of  the  legislative  body 
are  present,  there  must  be  a  unanimous  vote  of  all  the 
members  present. 

3.  When  the  item  was  on  a  properly  posted  agenda  for  a 
meeting  that  was  held  not  more  than  5  days  before  the 
current  meeting  and  the  item  was  continued  to  the  current 
meeting. 

The  recent  amendments  will  have  no  effect  upon  the 
practice  of  placing  on  the  agenda  an  item  entitled  "New  Business" 
or  "Director's  Report."    To  the  extent  feasible,   agenda  items 
like  "Director's  Report"  or  "New  Business"  should  contain  an 
enumeration  of  those  subjects  that  can  be  identified  when  the 
agenda  is  prepared.     As  to  those  items  not  identified  in  the 
agenda  that  do.  not  qualify  for  one  of  the  exemptions,  the 
legislative  body  can  calendar  the  item  for  a  subsequent  meeting 
or  refer  the  matter  to  one  of  its  committees. 
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OPPORTUNITY  FOR  PUBLIC  TO  SPEAK 

Under  the  new  law,   the  agenda  must  provide  "members  of 
the  public"  with  the  opportunity  "to  directly  address  the 
legislative  body  on  items  of  interest  to  the  public  that  are 
within  the  subject  matter  jurisdiction  of  the  legislative  body." 
(Section  54954.3) 

Although  a  member  of  the  public  may  speak  on  any  item  of 
public  interest  that  is  within  the  subject  matter  jurisdiction  of 
the  Board  or  Commission  regardless  of  whether  the  item  was  on  the 
agenda,  that  body  may  not  take  any  action  on  any  item  not  on  the 
agenda  except  under  the  conditions  set  forth  in  Section 
54954.2(b)   (the  exception  to  the  agenda  requirement). 

The  Brown  Act  defines  "action  taken"  to  mean  "a 
collective  decision  made  by  a  majority  of  the  members  of  a 
legislative  body,   a  collective  commitment  or  promise  by  a 
majority  of  the  members  of  a  legislative  body  to  make  a  positive 
or  a  negative  decision,  or  an  actual  vote  by  a  majority  of  the 
members  of  a  legislative  body  when  sitting  as  a  body  or  entity, 
upon  a  motion,  proposal,  resolution,  order  or  ordinance.  See 
Section  54952.6. 

This  language  would  seem  to  imply  that  discussion  by 
members  of  the  legislative  body  on  matters  raised  by  the  public 
would  be  permissible,  despite  the  general  prohibition  against 
legislative  bodies  discussing  items  not  on  the  agenda.  A 
contrary  interpretation  would  be  difficult  to  enforce  and  would 
serve  only  to  deprive  the  public  of  any  meaningful  input. 

While  this  section  prohibits  substantive  action  by  the 
legislative  body,  the  body  may  take  certain  procedural  steps, 
such  as  referring  a  matter  to  the  staff  or  to  a  future  meeting  or 
to  a  committee,  without  violating  the  prohibition  against  taking 
action.     The  legislative  body  may  adopt  regulations  automatically 
making  such  a  referral  or  authorizing  the  presiding  officer  to 
make  such  a  referral. 

There  is  a  specific  exemption  that  applies  only  to 
meetings  of  the  Board  of  Supervisors.     The  agenda  for  a  Board  of 
Supervisors'  meeting  need  not  give  the  public  an  opportunity  to 
speak  on  an  item  when  that  item  has  already  been  considered  at  a 
hearing  of  a  committee  of  the  Board  of  Supervisors  and  members  of 
the  public  were  given  the  opportunity  to  speak  to  the  committee 
on  that  item.     However,  if  tre  Board  of  Supervisors  determines 
that  an  item  has  been  substant  ially  changed  since  the  committee 
heard  the  item,  members  of  the  public  must  be  given  another 
opportunity  to  speak  on  the  item  at  the  Board  of  Supervisors' 
meeting. 
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The  legislative  body  may  adopt  reasonable  regulations  to 
carry  out  the  intent  of  this  section.     The  regulations  may 
include  limitations  on  the  total  amount  of  time  allocated  for 
public  testimony  on  particular  issues  and  the  amount  of  time 
allocated  for  each  speaker.     Those  regulations  may  also  provide 
when  members  of  the  public  will  be  given  an  opportunity  to  speak 
at  the  meeting,  whether  as  each  item  arises,  or  at  a  designated 
point  in  the  agenda.     If  only  one  time  is  given  for  public 
discussion  on  agenda  items,  it  should  not  be  at  the  end  of  the 
meeting  after  the  legislative  body  has  already  taken  action,  as 
that  would  appear  to  deprive  the  public  of  a  meaningful 
opportunity  to  address  the  legislative  body  on  the  issues. 


SPECIAL  MEETINGS 

Section  54956  of  the  Brown  Act  presently  requires 
written  notice  to  members  of  the  legislative  body  and  the  media 
at  least  24  hours  prior  to  a  special  meeting.     The  amendment  adds 
a  requirement  that  the  notice  be  posted  at  least  24  hours  before 
the  special  meeting  at  a  place  freely  accessible  to  the  public. 

Existing  law  requires  that  notices  of  special  meetings 
of  the  governing  boards  of  school  and  community  college  districts 
be  posted  at  least  24  hours  prior  to  the  special  meetings  in  a 
location  freely  accessible  to  the  public.     The  amendment 
additionally  requires  that  the  notice  specify  the  time  and 
location  of  the  meeting. 


EMERGENCY  SITUATION 

A  legislative  body's  authority  to  act  on  an  item  not  on 
an  agenda  because  of  an  alleged  emergency  includes  situations 
where  prompt  action  is  necessary  to  address  the  disruption  or 
threatened  disruption  of  public  facilities.     A  majority  of  the 
members  of  a  legislative  body  must  make  a  determination  that  one 
of  the  following  emergency  situations  exist:   (1)  a  work  stoppage 
or  other  activity  which  severely  impairs  public  health  or  safety; 
or  (2)  a  crippling  disaster  which  severely  impairs  public  health 
or  safety.     In  the  event  of  an  emergency  situation,  the 
legislative  body  may  hold  an  emergency  meeting  pursuant  to  the 
provisions  of  Section  54956.5. 

Section  54956.5  provides  that  all  the  provisions  in 
Section  54956  relating  to  special  meetings  apply  to^ emergency 
meetings  except  the  24-hour  notice  and  posting  requirements. 
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JUDICIAL  DETERMINATION  THAT  ACTION   IS  NULL  AND  VOID 

Section  54960.1  provides  that  any  interested  person  may 
commence  action  by  mandamus  or  injunction  to  obtain  a  judicial 
determination  that  an  action  taken  by  a  legislative  body  in 
violation  of  Section  54953  (requiring  open  and  public  meetings), 
Section  54954.2  (agenda  posting  requirements)  or  Section  54956 
(requirements  for  special  meetings)   is  null  and  void. 

Before  a  person  can  commence  judicial  action,  the  person 
must  make  a  demand  to  the  legislative  body  to  cure  or  correct  the 
alleged  violation.     The  demand  must: 

1.  be  in  writing; 

2.  clearly  describe  the  challenged  action  and  the  nature  of 
the  violation;  and 

3.  be  made  within  30  days  of  the  date  the  action  was  taken. 

The  legislative  body  has  30  days  from  receipt  of  the 
demand  to  cure  or  correct  the  challenged  action.     The  legislative 
body  may  take  one  of  the  following  actions: 

1.  inform  the  demanding  party  in  writing  of  its  actions  to 
cure  or  correct; 

2.  inform  the  demanding  party  in  writing  of  its  decision 
not  to  cure  or  correct  the  challenged  action; 

3.  take  no  action  within  30  days.     This  will  be  deemed  a 
decision  not  to  cure  or  correct  the  challenged  action. 

Only  after  these  steps  are  taken,  may  a  person  bring  a 
lawsuit  against  the  City  to  declare  an  action  by  the  legislative 
body  null  and  void.     It  is  important  to  note  that  the  legislative 
body  may  cure  or  correct  an  action  challenged  pursuant  to  this 
section  at  any  time,  even  after  a  lawsuit  has  been  filed.     If  the 
legislative  body  shows  that  a  challenged  action  has  been  cured  or 
corrected  by  subsequent  action  of  the  legislative  body,   the  court 
will  dismiss  the  suit. 

This  amendment  continues  to  allow  parties  to  recover 
court  costs  and  attorney's  fees.     See  Section  54960.5. 

Enclosure 
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OPEN  MEETINGS— AGENDAS  AND  OPPORTUNITY  FOR 
PUBLIC  TO  SPEAK— MANDAMUS  AND  INJUNCTION 


Assembly  Bill  No.  2674 
CHAPTER  641 

An  act  to  amend  Sections  35144,  35145,  72121,  and  72129  of  the 
Education  Code,  to  amend  Sections  54956.  54956.5,  and  54960  5  of. 
and  to  add  Sections  54954.2, 54954.3,  and  54960.1  to,  the  Co\  ernment 
Code,  relating  to  local  agencies. 

[Approved  by  Governor  August  29.  1986  Filed  with 
Secretary  of  State  September  2.  I986.J 

LEGISLATIVE  COUNSEL'S  DIGEST 
AB  2674,  Connelly.   Open  meetings:  local  agencies. 

(1)  Under  existing  provisions  of  the  Ralph  M.  Brown  Act  and  the 
Education  Code,  the  actions  of  legislative  bodies  of  local  agencies  and 
governing  boards  of  school  and  community  college  districts  are 
required  to  be  taken  openly  and  their  deliberations  are  required  to 
be  conducted  openly.  Under  these  existing  laws,  the  legislative  body 
of  a  local  agency  and  the  governing  boards  of  school  and  community 
college  districts  are  not  required  to  post  an  agenda  containing  a  brief 
genera]  description  of  each  item  of  business  to  be  transacted  or 
discussed  at  a  regular  meeting.  Additionally,  existing  law  does  not 
prohibit  any  action  to  be  taken,  as  defined,  on  any  item  not  appearing 
on  the  posted  agenda. 

This  bill  would  make  this  requirement  and  prohibition,  with 
certain  exceptions,  as  specified.  The  requirement  would  impose  a 
state-mandated  local  program. 

(2)  The  Ralph  M.  Brown  Act  does  not  require  that  every  agenda 
for  regular  meetings  provide  an  opportunity  for  members  of  the 
public  to  directly  address  the  legislative  body  on  items  of  interest  to 
the  public  that  are  within  the  subject  matter  jurisdiction  of  the 
legislative  body. 

This  bill  would,  except  as  specified,  make  this  requirement  and 
would  require  the  legislative  body  to  adopt  reasonable  regulations, 
as  specified.  These  new  requirements  would  impose  a 
state-mandated  local  program. 

(3)  The  Ralph  M.  Brown  Act  requires  the  legislative  body  of  a 
local  agency  to  give  a  specified  notice  of  special  meetings. 

This  bill  would,  in  addition,  require  a  specified  posting  and  make 
a  conforming  change. 

Existing  law  requires  that  an  agenda  of  special  meetings  of  the 
governing  boards  of  school  and  community  college  districts  be 
posted  at  least  24  hours  prior  to  special  meetings. 

This  bill  would  additionally  require  that  the  posted  notice  specify 
the  time  and  location  of  the  meeting.  This  requirement  would 
impose  a  state-mandated  local  program. 
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(4)  Existing  law  defines  the  term  "action  taken"  and  prrscribrs 
misdemeanor  sanctions  for  each  member  of  a  legislativ  e  body  who 
knowingly  attends  a  meeting  of  the  legislative  body  where  action  is 
taken  in  violation  of  the  Ralph  M  Brown  Act  Elxisting  lau  also 
authorizes  any  interested  person  to  commence  an  action  by 
mandamus,  injunction,  or  declaratory  relief  to  slop  or  prevent 
violations  or  threatened  violations  of  statutory  provisions  relating  to 

\  open  meetings  of  local  agencies  or  to  determine  the  application  of 
those  provisions. 

Under  existing  law,  as  construed  by  the  courts,  any  action  taken  at 
a  meeting  in  violation  of  the  Ralph  M.  Brown  Act  is  nonetheless  valid 

This  bill  would  authorize  any  interested  person  to  commence  an 
action  by  mandamus,  injunction,  or  declaratory  relief  to  determine 
if  certain  actions  taken  by  the  legislative  body  of  a  local  agency  and 
the  governing  boards  of  school  or  community  college  districts  are 
null  and  void,  as  specified.  It  would  require  the  interested  person  to 
make  a  demand  of  the  legislative  or  governing  body  to  cure  or 
correct  the  action,  as  specified,  before  commencing  the  action  It 
would  provide  that  the  fact  that  a  legislative  or  governing  body  takes 
a  subsequent  action  to  cure  or  correct  an  action  pursuant  to  this 
section  shall  not  be  construed,  or  be  admissible,  as  evidence  of  a 
violation  of  the  Ralph  M.  Brown  Act       •  • 

(5)  Existing  law  authorizes  a  court  to  award  reasonable  attorneys" 
fee  to  a  plaintiff  where  it  is  found  the  local  agency  has  violated 
provisions  of  law  relating  to  open  meetings,  or  to  a  prevailing 
defendant  in  cases  in  which  the  court  finds  the  action  was  clearly 

•  frivolous  and  totally  lacking  in  merit. 

This  bill  would  authorize  the  award  of  reasonable  attorneys'  fees 
in  actions  to  determine  null  and  void  the  actions  of  a  local  agency  as 
described  in  (4)  above. 

(6)  The  bill  would  also  declare  the  Legislature's  intent  *ith 
regard  to  the  application  of  the  Ralph  M  Broun  Act  to  the  gov  erring 
boards  of  school  and  community  districts. 

(7)  The  California  Constitution  requires  the  state  to  reimburse 
local  agencies  and  school  districts  for  certain  costs  mandated  by  the 
state.  Statutory  provisions  establish  procedures  for  making  that 
reimbursement,  including  the  creation  of  a  State  Mandates  Claims 
Fund  to  pay  the  costs  of  mandates  which  do  not  exceed  1500,000 
Statewide  and  other  procedures  for  claims  whose  statewide  costs 
exceed  $500,000. 

This  bill  would  provide  that  reimbursement  for  costs  mand-ited  by 
the  bill  shall  be  made  pursuant  to  those  statutory  procedures  and,  if 
the  statewide  cost  does  not  exceed  $500,000,  shall  be  pav  able  from  the 
State  Mandates  Claims  Fund. 

The  people  of  the  State  of  California  do  enact  as  foBowr 

SECTION  1.  Section  35144  of  the  Education  Code  is  amended  to 
read: 

35144.  A  special  meeting  of  the  governing  board  of  a  school 
district  may  be  called  at  any  time  by  the  presiding  officer  of  the 
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board,  or  by  a  majority  of  the  members  thereof,  by  delivering 
personally  or  by  mail  written  notice  to  each  member  of  the  board, 
and  to  each  local  newspaper  of  general  circulation,  radio,  or 
television  station  requesting  notice  in  writing.  The  notice  shall  be 
delivered  personally  or  by  mail  at  least  24  hours  before  the  time  of 
the  meeting  as  specified  in  the  notice.  The  call  and  notice  shall 
specify  the  time  and  place  of  the  special  meeting  and  the  business 
to  be  transacted.  No  other  business  shall  be  considered  at  those 
meetings  by  the  governing  board.  The  written  notice  may  be 
dispensed  with  as  to  any  member  who  at  or  prior  to  the  time  the 
meeting  convenes  flies  with  the  clerk  or  secretary  of  the  board  a 
written  waiver  of  notice.  The  waiver  may  be  given  by  telegram.  The 
written  notice  may  also  be  dispensed  with  as  to  any  member  who  is 
actually  present  at  the  meeting  at  the  time  it  convenes. 

The  call  and  notice  shall  be  posted  at  least  24  hours  prior  to  the 
special  meeting  in  a  location  that  is  freely  accessible  to  members  of 
the  public  and  district  employees. 
SEC.  2.  Section  35145  of  the  Education  Code  is  amended  to  read: 
35145.  Except  as  provided  in  Sections  54957  and  54957.6  of  the 
Government  Code  and  in  Section  35146  of,  and  subdivision  (c)  of 
Section  48918  of,  this  code,  all  meetings  of  the  governing  board  of  any 
school  district  shall  be  open  to  the  public,  and  all  actions  authorized 
or  required  by  law  of  the  governing  board  shall  be  taken  at  the 
meetings  and  shall  be  subject  to  the  following  requirements: 

(a)  Minutes  shall  be  taken  at  all  of  those  meetings,  recording  all 
actions  taken  by  the  governing  board.  The  minutes  are  public 
record^and  shall  be  available  to  the  public. 

(b)  An  agenda  shall  be  posted  by  the  governing  board,  or  its 
designee,  in  accordance  with  the  requirements  of  Section  54954.2  of 
the  Covemment  Code.  Any  interested  person  may  commence  an 
action  by  mandamus  or  injunction  pursuant  to  Section  54960.1  of  the 
Government  Code  for  the  purpose  of  obtaining  a  judicial 
determination  that  any  action  taken  by  the  governing  board  in 
violation  of  this  subdivision  or  Section  35144  is  null  and  v  oid. 

SEC.  3.  Section  72121  of  the  Education  Code  is  amended  to  read: 
72121.  Except  as  provided  in  Sections  54957  and  54957.6  of  the 
Government  Code  and  in  Section  72122  of,  and  subdivision  (c)  of 
Section  48914  of,  this  code,  all  meetings  of  the  governing  board  of  any 
community  college  district  shall  be  open  to  the  public,  and  all  actions 
authorized  or  required  by  law  of  the  governing  board  shall  be  taken 
at  the  meetings  and  shall  be  subject  to  the  following  requirements: 

(a)  Minutes  shall  be  taken  at  all  of  those  meetings,  recording  all 
actions  taken  by  the  governing  board.  The  minutes  are  public 
recordsTand  shall  be  available  to  the  public. 

(b)  An  agenda  shall  be  posted  by.  the  governing  board,  or  its 
designee,  in  accordance  with  the  requirements  of  Section  54954  2  of 
the  Covemment  Code.  Any  interested  person  may  commence  an 
action  by  mandamus  or  injunction  pursuant  to  Section  54960  1  of  the 
Government  Code  for  the  purpose  of  obtaining  a  judicial 
determination  that  any  action  taken  bv  the  governing  board  in 
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violation  of  this  subdivision  or  subdivision  fb)  of  Section  72129  is  null 
and  void.  „ 

SEC.  4.    Section  72129  of  the  Education  Code  is  amended  to  read 

\  72129.  (a)  Special  meetings  may  be  held  at  the  call  of  the 
president  of  the  board  or  upon  a  call  issued  in  writing  and  signed  by 

\i  majority  of  the  members  of  the  board. 
v  (b)  A  notice  of  the  meeting  shall  be  posted  at  least  2-4  hours  prior 
to  the  special  meeting  and  shall  specify  the  time  and  location  of  the 
meeting  and  the  business  to  be  transacted  and  shall  be  posted  in  a 
location  that  is  freely  accessible  to  members  of  the  public  and  district 
employees. 

SEC  5.  Section  549545  is  added  to  the  Government  Code,  to 
read: 

549545.  (a)  At  least  72  hours  before  •  regular  meeting,  the 
legislative  body  of  the  local  agency,  or  its  designee,  shall  post  an 
agenda  containing  a  brief  general  description  of  each  item  of 
business  to  be  transacted  or  discussed  at  the  meeting  The  agenda 
shall  specify  the  time  and  location  of  the  regular  meeting  and  shall 
be  posted  in  a  location  that  is  freely  accessible  to  members  of  the 
public.  No  action  shall  be  taken  on  any  item  not  appearing  on  the 
posted  agenda. 

(b)  Notwithstanding  subdivision  (a),  the  legislative  body  may 
take  action  on  items  of  business  not  appearing  on  the  posted  agenda 
under  any  of  the  following  conditions. 

(1)  Upon  a  determination  by  a  majority  vote  of  the  legislative 
body  that  an  emergency  situation  exists,  as  defined  in  Section 
549563.  •  . 

(2)  Upon  a  determination  by  a  two-thirds  vote  of  the  legislative 
body,  or,  if  less  than  two-thirds  of  the  members  are  present,  a 
unanimous  vote  of  those  members  present,  that  the  need  to  take 
action  arose  subsequent  to  the  agenda  being  posted  as  specified  in 
subdivision  (a). 

(3)  The  item  was  posted  pursuant  to  subdivision  (a)  for  a  prior 
meeting  of  the  legislative  body  occurring  not  more  than  five 
calendar  days  prior  to  the  date  action  is  taken  on  the  item,  and  at  the 
prior  meeting  the  item  was  continued  to  the  meeting  at  which  action 
is  being  taken. 

SEC  6.  Section  54954.3  is  added  to  the  Government  Code,  to 
read: 

54954.3.  (a)  Every  agenda  for  regular  meetings  shall  provide  an 
opportunity  for  members  of  the  public  to  directly  address  the 
legislative  body  on  items  of  interest  to  the  public  that  are  within  the 
subject  matter  jurisdiction  of  the  legislative  body,  provided  that  no 
action  shall  be  taken  on  any  item  not  appearing  on  the  agenda  unlets 
the  action  is  otherwise  authorized  by  subdivision  (b)  of  Section 
54954.2.  However,  in  the  case  of  a  meeting  of  a  city  council  in  a  city 
or  a  board  of  supervisors  in  a  city  and  county,  the  agenda  need  not 
provide  an  opportunity  for  members  of  the  public  to  address  the 
council  or  board  on  any  item  that  has  already  been  considered  by  a 
committee,  composed  exclusively  of  members  of  the  council  or 
board,  at  a  public  meeting  wherein  all  interested  members  of  the 
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public  were  afforded  the  oportunity  to  address  the  committee  on  the 
item,  unless  the  item  has  been  substantially  changed  since  the 
committee  heard  the  item,  as  determined  by  the  council  or  board. 

(b)  The  legislative  body  of  a  local  agency  may  adopt  reasonable 
regulations  to  ensure  that  the  intent  of  subdivision  (a)  is  carried  out, 
including,  but  not  limited  to,  regulations  limiting  the  total  amount  of 
lime  allocated  for  public  testimony  on  particular  issues  and  for  each 
individual  speaker. 

SEC  7.  Section  54956  of  the  Government  Code  is  amended  to 
read: 

54956.  A  special  meeting  may  be  called  at  any  time  by  the 
presiding  officer  of  the  legislative  body  of  a  local  agency,  or  by  a 
majority  of  the  members  of  the  legislative  body,  by  delivering 
personally  or  by  mail  written  notice  to  each  member  of  the 
legislative  body  and  to  each  local  newspaper  of  general  circulation, 
radio  or  television  station  requesting  notice  in  writing.  The  notice 
shall  be  delivered  personally  or  by  mail  and  shall  be  received  at  least 
24  hours  before  the  time  of  the  meeting  as  specified  in  the  notice. 
The  call  and  notice  shall  specify  the  time  and  place  of  the  special 
meeting  and  the  business  to  be  transacted.  No  other  business  shall  be 
considered  at  these  meetings  by  the  legislative  body.  The  written 
notice  may  be  dispensed  with  as  to  any  member  who  at  or  prior  to 
the  time  the  meeting  convenes  files  with  the  clerk  or  secretary  of  the 
legislative  body  a  written  waiver  of  notice.  The  waiver  may  be  given 
by  telegram.  The  written  notice  may  also  be  dispensed  with  as  to  any 
member  who  is  actually  present  at  the  meeting  at  the  time  it 
convenes.  Notice  shall  be  required  pursuant  to  this  section  regardless 
of  whether  any  action  is  taken  at  the  special  meeting. 

The  call  and  notice  shall  be  posted  at  least  24  hours  prior  to  the 
special  meeting  in  a  location  that  is  freely  accessible  to  members  of 
the  public. 

SEC  8.  Section  549563  of  the  Government  Code  is  amended  to 
read: 

549563.  In  the  case  of  an  emergency  situation  involving  matters 
upon  which  prompt  action  is  necessary  due  to  the  disruption  ot 
threatened  disruption  of  public  facilities,  a  legislative  body  may  hold 
an  emergency  meeting  without  complying  with  either  the  24-hour 
notice  requirement  or  the  24-hour  posting  requirement  of  Section 
54956  or  both  of  the  notice  and  posting  requirements. 

For  purposes  of  this  section,  "emergency  situation"  means  any  of 
the  following: 

(a)  Work  stoppage  or  other  activity  which  severely  impairs  public 
health,  safety,  or  both,  as  determined  by  a  majority  of  the  members 
of  the  legislative  body. 

(b)  Crippling  disaster  which  severely  impairs  public  health, 
safety,  or  both,  as  determined  by  a  majority  of  the  members  of  the  \ 
legislative  body. 

However,  each  local  newspaper  of  general  circulation  and  radio  or 
television  station  which  has  requested  notice  of  special  meetings 
pursuant  to  Section  54956  shall  be  notified  by  the  presiding  officer  of 
the  legislative  body,  or  designee  thereof,  one  hour  prior  to  the 
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emergency-  meeting  by  telephone  andTaU  telephone  numbers 
provided  in  the  most  recent  request  of  such  newspaper  or  station  for 
notification  of  special  meetings  shall  be  exhausted  In  the  event  that 
telephone  services  axe  not  functioning^  the  notice  requirements  of 
this  section  shall  be  deemed  waived,  and  the  legislative  body,  or 
designee  of  the  legislative  body,  shall  notify  those  newspapers,  radio 
Stations,  or  television  stations  of  the  fact  of  the  holding  of  the 
emergency  meeting,  the  purpose  of  the  meeting,  and  an>  action 
taken  at  the  meeting  as  soon  after  the  meeting  as  possible. 

Notwithstanding^ection  54957,  the  legislative  body  shall  not  meet 
in  closed  session  during  a  meeting  called  pursuant  to  this  section. 

All  special  meeting  requirements,  as  prescribed  in  Section  54956 
shall  be  applicable  to  a  meeting  called  pursuant  to  this  section,  with 
the  exception  of  the  24-hour  notice  requirement 

The  minutes  of  a  meeting  called  pursuant  to  this  section,  a  list  of 
persons  who  the  presiding  officer  of  the  legislative  body,  or  designee 
of  the  leeislative  body,  notified  or  attempted  to  notify,  a  copy  of  the 
rollcall  vote,  and  any  actions  taken  at  the  meeting  shall  be  posted  for 
■  minimum  of  10  days  in  a  public  place  as  soon  after  the  meeting  as 
possible. 

SEC  9.  Section  54960.1  is  added  to  the  Government  Code,  to 
read: 

54960.1.  (a)  Any  interested  person  may  commence  an  action  by 
mandamus  or  injunction  for  the  purpose  of  obtaining  a  judicial 
determination  that  an  action  taken  by  a  legislative  body  of  a  local 
agency  in  violation  of  Section  54953, 54954.2,  or  54956  is  null  and  void 
under  this  section.  Nothing  in  this  chapter  shall  be  construed  to 
prevent  a  legislative  body  from  curing  or  correcting  an  action 
challenged  pursuant  to  this  section. 

(b)  Prior  to  any  action  being  commenced  pursuant  to  rubdi\ision 
(a),  the  interested  person  shall  make  a  demand  of  the  legislative 
body  to  cure  or  correct  the  action  alleged  to  have  been  taken  in 
violation  of  Section  54953,  54954.2,  or  54956.  The  demand  shall  be  in 
writing  and  clearly  describe  the  challenged  action  of  the  legislative 
body  and  nature  of  the  alleged  violation.  The  written  demand  shall 
be  made  within  30  days  from  the  date  the  action  was  taken  Within 
30  days  of  receipt  of  the  demand,  the  legislative  body  shall  cure  or 
correct  the  challenged  action  and  inform  the  demanding  party  in 
writing  of  its  actions  to  cure  or  correct  or  inform  the  demanding 
part)'  in  writing  of  its  decision  not  to  cure  or  correct  the  challenged 
action.  If  the  legislative  body  takes  no  action  within  the  30-day 
period,  the  inaction  shall  be  deemed  a  decision  not  to  cure  or  correct 
the  challenged  action,  and  the  15-day  period  to  commence  the  action 
described  in  subdivision  (a)  shall  commence  to  run  the  day  after  the 
30-day  period  to  cure  or  coirect  expires.  Within  15  days  of  receipt  of 
the  written  notice  of  the  legislativ  e  body's  decision  to  cure  or  correct, 
the  expiration  of  the  30-day  period  to  cure  or  correct,  or  75  da>  s  from 
the  date  the  challenged  action  was  taken,  whichever  is  earner,  the 
demanding  party  shall  be  required  to  commence  the  action  p  jrsuant 
to  subdivision  (a)  or  thereafter  be  barred  from  commencing  the 
action. 
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(c)  An  action  taken  shall  not  be  determined  to  be  null  and  void 
if  any  of  the  following  conditions  exist: 

(1)  The  action  taken  was  in  substantial  compliance  with  Sections 
54953,  54954.2,  and  54956.  \ 

(2)  The  action  taken  was  in  connection  with  the  sale  or  issuance 
of  notes,  bonds,  or  other  evidences  of  indebtedness  or  any  contract, 
instrument,  or  agreement  thereto. 

(3)  The  action  taken  gave  rise  to  a  contractual  obligation, 
including  a  contract  let  by  competitive  bid,  upon  which  a  party  has, 
in  good  faith,  detrimentally  relied. 

(4)  The  action  taken  was  in  connection  with  the  collection  of  anv 
tax. 

(d)  During  any  action  seeking  a  judicial  determination  pursuant 
to  subdivision  (a)  if  the  court  determines,  pursuant  to  a  showing  by 
the  legislative  body  that  an  action  alleged  to  have  been  taken  in 
violation  of  Section  54953,  54954.2,  or  54956  has  been  cured  or 
corrected  by  a  subsequent  action  of  the  legislative  body,  the  action 
filed  pursuant  to  subdivision  (a)  shall  be  dismissed  with  prejudice. 

(e)  The  fact  that  a  legislative  body  takes  a  subsequent  action  to 
cure  or  correct  an  action  taken  pursuant  to  this  section  shall  not  be 
construed  or  admissible  as  evidence  of  a  violation  of  this  chapter. 

SEC  10.  Section  54960.5  of  the  Government  Code  is  amended  to 
read: 

54960.5.  A  court  may  award  court  costs  and  reasonable  attorney 
fees  to  the  plaintiff  in  an  action  brought  pursuant  to  Section  54960  or 
54960.1  where  it  is  found  that  a  legislative  body  of  the  local  agency 
has  violatecfthis  chapter.  The  costs  and  fees  shall  be  paid  by  the  local 
agency  and  shall  not  become  a  personal  liability  of  any  public  officer 
or  employee  of  the  local  agency. 

A  court  may  award  court  costs  and  reasonable  attorney  fees  to  a 
defendant  in  any  action  brought  pursuant  to  Section  54960  or  54960.1 
where  the  defendant  has  prevailed  in  a  final  determination  of  such 
action  and  the  court  finds  that  the  action  was  clearly  frivolous  and 
totally  lacking  in  merit 

SEC  11.  The  Legislature  does  not  intend,  by  including  an  express 
reference  to  Sections  54954  2  and  54960.1  of  the  Government  Code 
in  Sections  35145  and  72121  of  the  Education  Code,  as  amended  by 
this  act,  to  imply  that  other  sections  of  the  Ralph  M.  Brown  Act  w  hich 
have  been  construed  as  appl\  ing  to  meetings  of  the  governing  boards 
of  school  and  community  college  districts  shall  not  continue  to  apply 
to  those  meetings. 

SEC.  12.  Reimbursement  to  local  agencies  and  school  district*  for 
costs  mandated  by  the  state  pursuant  to  this  act  shall  be  made 
pursuant  to  Part  7  "(commencing  with  Section  17500)  of  Division  4  of 
Title  2  of  the  Government  Code  and,  if  the  statewide  cost  of  the 
claim  for  reimbursement  does  not  exceed  five  hundred  thousand 
dollars  ($500,000),  shall  be  made  from  the  State  Mandates  daimt\ 
Fund.  :- 
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CITY  AND  COUNTY  OF  SAN  FRANCISCO 


LOUISE  H.  RENNE 
f  CITY  ATTORNEY 
CITY  HALL 


October  21 .  1993 


M  E  M  0  R  A  N 


TO:  ALL  BOARDS  AND  COMMISSIONS 

ALL  DEPARTMENT  HEADS 
City  and  County  of  San  Francisco 

FROM:       LOUISE  H.  RENNE  n  OC IMFMTS  DEPT. 

City  Attorney        ^y    >  uw 
BURK  E.  DELVENTHAL^M  JUL  1  1  1995 

RANDY  RIDDLE^?-*  V  Q. ..  PDAMri™ 

Deputy  City  Attorneys  TbuSar? 

SUBJECT:  REVIEW  OF  PUBLIC  MEETING  LAWS 


INTRODUCTION 

This  memorandum  is  provided  to  familiarize  members  of  City  boards  anc 
commissions  and  department  heads  with  the  basic  workings  of  the  laws  governing 
public  meetings.    In  particular,  this  memorandum  discusses  these  laws  in  lignt 
of  the  adoption  of  the  San  Francisco  Sunshine  Ordinance.    (San  Francisco 
Administrative  Code  sections  67.1  et  se_g. ,  a  copy  of  which  is  enclose:  *1tti 
this  memorandum.)!^    The  memorandum  does  not  provide  a  comprenens i ve 
discussion  of  these  laws,  but  is  intended  to  identify  those  situations  wre-e 
violations  are  most  likely  to  occur. 

All  commission  members  and  department  heads  are  strongly  encci,ra:;e:  tc 
contact  the  Office  of  the  City  Attorney  whenever  questions  arise,  /lolal 
of  these  laws  are  far  more  likely  to  occur  from  ignorance  of  the  law  thar  I 
deliberate  intent.    Even  unwitting  violations,  however,  are  of:er  viewed  -  I 
suspicion.    They  invite  criticism  and  undermine  the  creaibility  of  oca-:: 
commissions.    Violations  of  the  Brown  Act  are  also  misdemeanors,  anc  a  court 
may  invalidate  any  action  taken  at  an  illegal  meeting. 


U    The  Governor  recently  signed  three  new  laws  that  amend  the  1 
Act.    Those  changes  become  effective  in  April  i 994 .    This  office  will 
memorandum  discussing  the  changes  made  by  those  laws  before  they  become 
effective.    Also,  this  office  will  issue  a  memoranaum  in  the  nea-  future 
discussing  the  laws  providing  members  of  the  puolic  access  to  dud!;:  r< 
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OPEN  MEETING  LANS 

The  Ralph  M.  Brown  Act  (Government  Code  Sections  54950  et  seg.)  is 
California's  "sunshine  law."    Essentially,  it  requires  governmental  bodies  to 
conduct  their  business  in  public.    San  Francisco  Charter  Section  3.500,  and 
its  predecessors,  imposed  similar  requirements  even  before  the  State  acted; 
our  Charter  is  in  some  ways  more  rigorous  than  the  Brown  Act.    In  addition, 
the  Board  of  Supervisors  recently  adopted  the  San  Francisco  Sunshine 
Ordinance,  which  becomes  effective  on  December  16,  1993.    The  Sunshine 
Ordinance  imposes  a  number  of  new  requirements  governing  public  meetings. 

A.    Basic  Pol  icy 

The  underlying  policy  of  the  Brown  Act  and  Sunshine  Ordinance  is  that 
those  governmental  agencies  that  exercise  their  public  powers  through 
deliberative  bodies  must  conduct  their  business  in  public.    These  laws  are 
intended  to  secure  the  public's  right  to  attend  and  monitor  all  meetings  of 
deliberative  bodies.    The  purpose  is  to  promote  an  informed  citizenry.  The 
policy  of  the  law  is  very  clear.    Aside  from  some  carefully  delineated 
exceptions,  the  policy  favoring  public  access  overrides  contrary 
considerations.    The  Brown  Act  and  Sunshine  Ordinance  also  include 
requirements  for  notice  of  meetings,  agendas  and  public  participation;  these 
requirements  apply  even  to  meetings  consisting  exclusively  of  a  closed  session. 

B.    Who  Is  Subject  to  Open  Meeting  Laws? 

The  Brown  Act  applies  to  local  government  boards,  commissions,  and  other 
entities  (and  all  their  committees)  that  exercise  any  governmental  powers. 
The  Brown  Act  calls  them  "legislative  bodies."    These  entities  must  act  as  a 
group  through  a  vote  to  make  any  decision.    They  include  all  local, 
deliberative  bodies  exercising  governmental  powers  that  are  created  by 
legislative  action.    In  San  Francisco,  legislative  bodies  (referred  to  as 
policy  bodies  in  the  Sunshine  Ordinance)  include  all  of  the  City's  boards  and 
commissions.    Standing  committees  of  a  policy  body,  as  well  as  advisory  boards 
and  committees  created  by  legislative  action,  are  also  considered  policy 
bodies . 

The  Brown  Act  does  not  apply  to  executives,  even  those  serving  under 
boards  and  commissions.    Hence,  neither  the  Controller  nor  the  General  Manager 
of  the  Public  Utilities  must  conduct  business  in  public.    Under  the  Brown  Act, 
legislative  bodies  do  not  include  committees  appointed  by  executive  officials 
except  where  those  committees  are  created  by  legislative  act. 

The  Sunshine  Ordinance,  however,  does  impose  some  requirements  on 
advisory  committees  created  in  writing  at  the  initiative  of  a  member  of  a 
policy  body,  the  mayor,  the  Chief  Administrative  Officer  or  a  department 
head.    These  advisory  bodies  are  subject  to  the  Ordinance's  "passive  meeting" 
provisions.    Meetings  of  such  bodies  must  be  open  to  the  public  to  the  extent 
possible  consistent  with  the  capacity  of  the  facilities  where  the  meetings  are 
held.    Advisory  bodies  holding  "passive  meetings"  need  not  prepare  and  post 
notices  of  meetings  and  agenda,  although  the  time,  place  and  nature  of  the 
meeting,  as  well  as  any  agenda  prepared,  must  be  disclosed  upon  request. 
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These  bodies  need  not  allow  members  of  the  public  to  comment,  although  the 
presiding  officer  may  allow  such  comment  to  the  extent  relevant  to  the 
business  before  the  body. 

Social,  recreational  and  ceremonial  occasions  sponsored  by  or  for  a 
policy  body  to  which  a  majority  of  the  body  has  been  invited  may  not  be  a 
meeting  within  the  meaning  of  the  Brown  Act  if  no  official  business  is 
discussed  or  considered.    However,  the  passive  meeting  ruling  of  the  Sunshine 
Ordinance  will  apply.    In  addition,  these  rules  will  apply  to  an  entity  that 
owns,  operates  or  manages  any  property  in  which  the  City  has  or  will  have  an 
ownership  interest  and  on  which  the  entity  performs  a  government  function 
related  to  the  furtherance  of  health,  safety  or  welfare. 

C.    When  Do  the  Open  Meeting  Laws  Apply? 

The  Brown  Act  and  Sunshine  Ordinance  apply  to  all  "meetings"  of 
legislative  bodies.    A  meeting  occurs  whenever  a  majority  of  the  members  of  a 
policy  body  come  together  at  the  same  time  and  the  same  place  to  gather 
information  regarding,  discuss  or  act  upon  City  business  within  their 
jurisdiction.    It  is  a  common  misconception  that  a  meeting  only  occurs  if  some 
action  is  taken.    The  Brown  Act  and  Sunshine  Ordinance  protect  the  right  of 
the  public  to  observe  legislative  bodies  even  when  only  gathering  information 
or  discussing  an  issue. 

A  meeting  may  take  place  even  in  situations  where  all  the  members  are 
not  present  in  one  place  at  one  time.    A  meeting  may  occur  by  telephone  or 
through  an  intermediary.    For  example,  a  meeting  occurs  where  the  executive 
director  of  a  commission  telephones  a  majority  of  the  members  to  discuss  or 
obtain  their  approval  regarding  a  departmental  action.    This  process  of 
consulting  individually  with  several  members  in  turn  is  referred  to  as  a 
"seriatim  meeting".    A  seriatim  meeting  is  prohibited  under  the  Brown  Act  and 
Sunshine  Ordinance  since  such  a  meeting  denies  the  public  the  right  to  observe 
the  information-gathering  and  decision-making  of  legislative  bodies. 

A  common  question  from  commissioners  is  whether  they  may  go  on  a  retreat 
simply  to  get  to  know  one  another  and  share  common  concerns  regarding  their 
duties  as  members  of  a  particular  commi ssion . V    Such  a  gathering  is  a 
meeting  and  may  not  be  conducted  without  notice,  an  agenda,  ana  an  opportunity 
for  the  publ ic  to  attend. 


V    A  purely  social  gathering  is  not  a  meeting  and  therefore  rot 
subject  to  the  Brown  Act.    However,  as  explained  above,  if  the  social 
gathering  is  organized  by  a  policy  body  and  a  majority  of  the  members  are 
invited,  the  gathering  would  be  subject  to  the  Sunshine  Ordinance  s  passive 
meeting  provisions.    Even  if  these  provisions  aid  not  apply  to  a  social  event, 
however,  such  gatherings  create  the  risk  that  members  will  discuss  city 
business,  thus  converting  a  lawful  gathering  to  an  unlawful  meeting  under  the 
Brown  Act.    Accordingly,  if  members  do  meet  socially,  they  shoulc  sc^uoulous ly 
avoid  discussing  city  business,  including  subjects  such  as  better 
communication  among  the  members  and  ways  to  work  better  together. 
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The  San  Francisco  Charter  and  the  Sunshine  Ordinance  further  restrict 
meeting  locations.    Under  Charter  Section  3.500,  a  board  or  commission  is 
required  to  fix  the  time  and  regular  meeting  place.    Regular  meetings  of 
boards  and  commissions  may  not  be  held  in  any  other  location,  except  during  an 
emergency. V    Special  meetings  may  be  held  in  locations  other  than  the 
regular  meeting  place  of  the  policy  body,  but  only  if  the  body  posts  the 
notice  of  the  agenda  at  least  15  days  before  the  meeting  date.    Under  the 
Sunshine  Ordinance,  with  certain  limited  exceptions,  all  meetings  of  policy 
bodies  must  be  held  in  the  City. 

Another  commonly  asked  question  is  what  authority  a  legislative  body  has 
to  discuss  matters  when  a  quorum  of  that  body  fails  to  attend  a  scheduled 
meeting  or  the  legislative  body  loses  a  quorum  because  of  the  departure  of 
some  of  its  members.    In  these  circumstances,  the  only  official  actions  that 
the  legislative  body  may  take  are  to  (1)  fix  the  time  to  which  to  adjourn;  (2) 
adjourn  the  meeting;  (3)  recess  the  meeting;  or  (4)  take  measures  to  secure  a 
quorum.    Any  other  action  taken  by  the  body  is  null  and  void. 

Once  the  meeting  ceases,  members  of  the  legislative  body  may  remain  to 
discuss  any  matter  they  choose  with  the  members  of  the  public  who  have 
attended.    In  the  event  that  documents  are  collected,  notes  taken  or  a 
recording  made,  they  may  be  presented  at  the  next  meeting  of  the  legislative 
body  or  of  one  of  its  committees  so  that  they  form  part  of  the  legislative 
body's  records. 

If  there  is  a  lack  of  a  quorum  at  a  meeting  of  a  legislative  body  that 
has  committees,  the  parent  board  or  commission  may  not  reconstitute  itself  as 
a  committee  of  the  whole  or  as  one  of  its  committees,  even  if  a  quorum  of  that 
committee  happens  to  be  present.    Such  a  committee  meeting  would  require  a 
separate  notice  and  posting  of  agenda. 

Only  members  who  are  physically  present  at  the  meeting  may  participate 
in  the  meeting.  An  absent  member  may  not  vote  by  proxy.  Nor  may  the  absent 
member  participate  in  the  meeting  by  teleconferencing. 

D.    Notice  and  Agenda  Requirements 

Public  notices  and  agendas  must  be  posted  in  a  location  accessible  to 
the  public  at  least  72  hours  before  regularly  scheduled  meetings. 
Additionally,  the  main  branch  of  the  San  Francisco  Public  Library  has  been 
designated  for  the  posting  of  agendas.    Each  board  and  commission  is  required 
to  send  2  copies  of  the  agenda  to  the  Documents  Department  of  the  Library. 
The  copies  must  be  received  by  the  Library  at  least  72  hours  before  a 
regularly  scheduled  meeting. 


I1    Emergencies  include  disasters,  work  stoppages  or  other  activities 
which  severely  impair  the  public  health  or  safety.    This  office  has  also 
concluded  that  the  need  for  a  larger  meeting  place  because  of  anticipated 
large  public  attendance  constitutes  an  emergency.    See  City  Attorney  Opinion 
No.  77-48. 
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The  agenda  must  contain  a  meaningful  description  of  each  item  of 
business  to  be  transacted  or  discussed  by  the  policy  body.    This  means  that 
the  description  must  be  sufficiently  clear  and  specific  to  alert  a  person  of 
average  intelligence  and  education  whose  interests  are  affected  by  the  item 
that  he  or  she  may  have  reason  to  attend  the  meeting  or  seek  more  information 
on  the  item.  The  description  should  be  brief,  concise  and  non-technical.  It 
may  refer  to  explanatory  documents,  such  as  correspondence  or  reports,  posted 
adjacent  to  the  agenda  or,  if  such  documents  are  of  more  than  one  cage  in 
length,  available  for  public  inspection  and  copying  at  a  stated  location 
during  normal  office  hours. 

Only  matters  listed  on  the  agenda  may  be  acted  upon  at  a  meeting. 
Exceptions  are  allowed  for  emergencies.    There  is  also  an  exception  wnere  the 
legislative  body  reasonably  determines  in  good  faith,  by  a  two-thirds  vote,  or 
if  fewer  than  two-thirds  of"  the  members  are  present  by  a  unanimous  vote,  that 
the  need  to  take  immediate  action  on  the  item  is  so  imperative  as  to  threaten 
serious  injury  to  the  public  interest  if  action  were  deferred  to  a  subsequent 
special  or  regular  meeting,  or  relates  to  a  purely  commendatory  action,  and 
the  need  for  such  action  came  to  the  attention  of  the  body  subsequent  to  the 
agenda  being  posted. 

New  items  not  on  the  agenda  are  often  introduced  at  meetings  either  oy 
board  or  commission  members  or  by  members  of  the  public.    The  Brown  Act 
prohibits  the  board  or  commission  from  "taking  action"  on  such  items.  Under 
the  Sunshine  Ordinance,  if  a  member  of  the  public  makes  a  statement  during  the 
public  comment  session,  members  of  the  policy  body  may  ask  questions  for 
clarification,  ask  staff  for  factual  information,  or  reauest  staff  to  report 
back  to  the  body  at  a  subsequent  meeting  concerning  the  matter  raised  by  sucr, 
testimony.    If  any  action  is  contemplated,  it  should  be  calendared  for  a 
subsequent  meeting. 

A  common  question  is  whether  the  legislative  body  must  hold  another 
public  meeting  to  adopt  legislation  that  is  amended  during  the  public 
meeting.    Legislation  may  be  amended  and  voted  upon  at  the  same  public  meet'"; 
so  long  as  the  amendments  are  with  the  reasonably  foreseeaole  scope  of  cha-ges 
that  debate  could  produce.    If  the  basic  nature  of  the  legislation  is  changed, 
the  legislative  body  must  hold  another  public  meeting  before  adopting  the 
item.    Any  doubt  as  to  whether  another  public  meeting  is  necessary  should  be 
resolved  by  consulting  this  Office. 

The  Sunshine  Ordinance  requires  that  agendas  specify  certain  Information 
about  closed  sessions  of  a  policy  body.    The  nature  of  the  information  about 
the  closed  session  depends  on  the  subject  of  the  closed  session. 
Administrative  Code  section  67.8  sets  out  what  information  must  be  co- 
on the  agenda  for  different  types  of  closed  sessions. 

The  Sunshine  Ordinance  requires  each  Charter  board  and  commission  to 
make  agendas  for  each  meeting  available  to  sbeech  and  hearing- Impaired 
persons.    The  agendas  must  be  made  available  through  telecommunications 
devices  for  the  deaf,  telecommunications  relay  services  or  equivalent  :  sten 
and,  upon  request,  to  sight-impaired  persons  througn  Braille  or  enlarged 
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Finally,  the  Sunshine  Ordinance  requires  that  each  Charter  board  and 
commission  include  on  the  agenda  for  each  general  and  special  meeting  the 
following  statement:    "In  order  to  assist  the  City's  efforts  to  accommodate 
persons  with  severe  allergies,  environmental  illnesses,  multiple  chemical 
sensitivity  or  related  disabilities,  attendees  at  public  meetings  are  reminded 
that  other  attendees  may  be  sensitive  to  various  chemical  based  products. 
Please  help  the  City  accommodate  these  individuals." 

E.    Closed  Sessions 

The  Legislature  and  Board  of  Supervisors  have  recognized  that  certain 
matters  may  best  be  discussed  by  the  legislative  body  1n  private.  However, 
such  closed  sessions  (also  known  informally  as  "executive  sessions")  are  the 
exception  to  the  general  rule  requiring  public  meetings,  and  the  exceptions 
are  strictly  limited. 

Even  if  one  of  the  exceptions  discussed  below  applies,  the  legislative 
body  usually  is  not  required  to  meet  in  a  closed  session. 4/    The  legislative 
body  makes  the  choice  in  such  circumstances  whether  to  meet  in  public;  no 
member  of  the  public  has  the  right  to  demand  a  closed  session. 

If  the  legislative  body  meets  in  closed  session,  it  may  not  permit  any 
members  of  the  public  to  attend;  the  presence  of  unauthorized  persons  waives 
the  confidentiality  of  the  session.  However,  the  legislative  body  may  admit 
such  advisors  as  are  necessary  to  conduct  the  business  prompting  the  closed 
session.  And  in  a  closed  session  to  deal  with  a  personnel  issue,  the 
legislative  body  may  invite  the  employee  and  his  or  her  representative  in  to 
hear  the  proceeding. 

A  meeting  of  a  legislative  body  in  closed  session  1s  subject  to  most  of 
the  requirements  of  the  Brown  Act,  including  requirements  concerning  public 
notice  and  agendas.    Before  going  into  a  closed  session,  the  legislative  body 
must  publicly  announce  its  intent  to  do  so,  and  state  the  grounds  for  the 
closed  session.    The  Sunshine  Ordinance  specifies  the  content  of  closea 
session  agendas.    In  the  closed  session,  the  legislative  body  may  consider 
only  those  matters  contained  in  its  statement. 

The  minutes  or  a  recording  of  a  closed  session  are  confidential  and  not 
subject  to  disclosure  under  the  Public  Records  Act  or  the  Sunshine  Ordinance. 
After  a  legislative  body  has  met  in  closed  session,  individual  members  may  not 
disclose  information  obtained  during  the  closed  session.    Only  the  legislative 
body  acting  as  a  group,  and  subject  to  state  law  requiring  confidentiality  of 
specific  information  or  records,  may  determine  that  information  provided  in 
the  closed  session  may  be  disclosed  to  the  public.    For  example,  only  the 
legislative  body  as  a  whole  may  determine  to  waive  an  attorney-client 
privilege  and  divulge  the  contents  of  a  confidential  communication  to  the 


41    in  some  instances,  legislative  bodies  may  need  to  address  matters 
that  state  law  requires  them  to  keep  confidential.    Under  those  circumstances, 
they  must  meet  in  a  closed  session. 
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legislative  body  from  its  attorney;  unauthorized  disclosure  by  anyone  may 
constitute  official  misconduct. 

Under  the  Sunshine  Ordinance,  after  every  closed  session,  the  policy 
body  must  by  motion  and  vote  in  open  session,  elect  either  to  disclose  no 
information  or  to  disclose  part  or  all  of  the  information  discussed  in  the 
closed  session.    The  standard  is  whether  the  majority  deems  disclosure  to  be 
in  the  public  interest.    Any  such  disclosure  must  be  made  through  the 
presiding  officer  of  the  body  or  such  other  person,  present  in  the  closed 
session,  whom  the  presiding  officer  designates  to  convey  the  information. 

In  addition,  the  Sunshine  Ordinance  requires  policy  bodies  to  publicly 
report  any  action  taken  in  closed  session  and  the  roll  call  vote    on  certain 
types  of  matters  considered  in  closed  session.    These  matters  include  real 
estate  negotiations,  pending  litigation,  settlement  of  litigation  and 
personnel  matters.    The  timing  and  nature  of  the  disclosure  depends  on  the 
purpose  of  the  closed  session.    For  example,  if  the  purpose  of  the  session  is 
to  instruct  the  body's  real  estate  negotiator,  the  body  must  disclose  any 
action  taken  and  the  roll  call  vote  on  any  approval  given  to  the  body's 
negotiator  concerning  real  estate  negotiations,  in  most  cases  as  soon  as  a^y 
agreement  ultimately  achieved  is  final. 

The  Sunshine  Ordinance  requires  that  closed  session  reports  be  made 
immediately  either  orally  or  in  writing.    In  addition,  if  a  person  requests 
supporting  documents  within  24  hours  after  the  posting  of  the  notice  of  tne 
closed  session,  the  body  must  provide  copies  of  any  contracts,  settlement 
agreements,  or  other  documents  related  to  the  transaction  that  were  fina:K 
approved  or  adopted  in  the  closed  session  and  that  embody  the  information 
required  to  be  disclosed  by  the  immediate  report.    Moreover,  a  written  summary 
of  the  information  required  to  be  immediately  reported  pursuant  to  this 
section,  or  documents  embodying  that  information,  must  be  posted  by  the  close 
of  business  on  the  next  business  day  following  the  meeting,  in  the  place  wnere 
the  meeting  agendas  of  the  body  are  posted. 

Personnel  Exception: 

The  Brown  Act  and  Sunshine  Ordinance  allow  a  legislative  body  to  neel 
executive  session  to  discuss  and  act  upon  the  appointment,  termination, 
promotion,  or  evaluation  of  any  officer  or  employee  whose  tenure  is  controlled 
by  the  legislative  body.    When  an  executive  session  is  calendared  to  discuss 
specific  charges  or  ccmDlaints  against  an  employee,  the  legislative  bod)  I 
notify  the  affected  employee  of  the  meeting;  the  employee  has  the  right  to 
demand  that  the  legislative  body  conduct  such  a  meeting  in  public. 

This  personnel  exemption  does  not  authorize  closed  sessions  to  discuss 
criteria  for  the  selection  or  evaluation  of  an  executive  officer,  the  an 
to  pay  an  employee,  or  the  body's  expectations  from  its  new  general  ma~a:e- 
The  legislative  body  may  not  meet  in  executive  session  to  discuss  the 
employment  or  termination  of  a  contractor  because  a  contractor  is  net  an 
employee.    Nor  does  the  personnel  exception  authorize  the  legislative  : 
meet  in  executive  session  to  elect  one  of  its  mempers  president  or 
vice-president. 
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An  officer  or  employee  may  demand  that  a  hearing  on  charges  or  a 
complaint  affecting  him  or  her  be  conducted  in  a  public  session,  but  he  or  she 
may  not  demand  that  the  legislative  body  discuss  the  matter  in  private  if  the 
legislative  body  has  determined  to  conduct  the  meeting  in  public. 

Pending  Litigation: 

The  Brown  Act  originally  did  not  address  the  subject  of  confidential 
cormuni cations  between  legislative  bodies  and  their  attorneys.    However,  the 
Act  was  interpreted  by  the  courts  to  allow  any  communication  covered  by  the 
attorney/client  privilege  to  be  conducted  in  a  closed  session  if  public 
disclosure  would  be  detrimental  to  the  interest  of  the  local  agency. 

Recent  amendments  to  the  Brown  Act  as  well  as  the  Sunshine  Ordinance 
limit  closed  sessions  for  attorney-client  communications  to  matters  of 
"pending  litigation."    The  City  Attorney  has  previously  issued  a  detailed 
written  explanation  of  this  exception.    An  executive  session  to  discuss 
litigation  matters  may  not  take  place  without  counsel  present.    Should  a 
member  think  that  a  closed  session  for  pending  litigation  is  needed,  the 
member  should  consult  our  office. 

Miscellaneous  Exceptions: 

The  Brown  Act  also  allows  for  closed  sessions  (1)  between  a  legislative 
body  and  its  own  labor  negoti ators ; V  (2)  between  a  legislative  body  and 
those  negotiating  on  its  behalf  for  the  purchase  of  real  property  after  the 
property  has  been  publicly  targeted  for  acquisition;^/  (3)  to  address 
national  security  and  public  building  security  measures;  (4)  to  consider 
license  applications  by  persons  with  criminal  records;  and  (5)  for  other 
special,  limited  circumstances.    The  Office  of  the  City  Attorney  is  ready  to 
advise  as  the  need  arises. 

F .    Rights  of  Members  of  the  Public  At  Public  Meetings 

The  Brown  Act  and  Sunshine  Ordinance  give  the  public  the  right  to  speak 
at  meetings  of  legislative  bodies  regarding  any  of  the  items  on  the  agenda  and 
any  other  item  of  public  interest  within  the  jurisdiction  of  the  legislative 
body.    These  laws  provide  a  limited  exception  for  the  Board  of  Supervisors, 
which  is  not  required  to  provide  for  public  comment  on  items  previously 
considered  at  a  committee  meeting  at  which  public  comment  was  allowed. 

The  San  Francisco  Administrative  Code  requires  all  boards,  commissions 
and  committees  to  allow  each  member  of  the  public  to  speak  once  at  the 
meetings  with  regard  to  each  calendared  item  for  up  to  three  minutes;  bodies 


5/  The  legislative  body  may  not  meet  in  closed  session  with  negotiators  for 
the  other  siae. 

§;'    See  previous  footnote. 
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may  impose  shorter,  reasonable  time  limits  In  their  discretion.    The  public 
must  be  given  an  opportunity  to  speak  on  an  item  before  the  legislative  body 
takes  action  on  it  to  ensure  meaningful  participation  in  the  ae 1 i beratlons  of 
the  legislative  body. 

If-the  parent  board  or  commission  limits  a  committee's  authority  to 
hearing  only  those  items  referred  to  it  by  the  parent  board  or  commission, 
then  the  committee  may  limit  public  discussion  to  the  items  on  its  agenda. 
Persons  desiring  to  speak  on  non-agenda  items  may  address  those  items  at 
meetings  of  the  parent  board  or  commission,  provided  the  items  are  within  the 
subject  matter  jurisdiction  of  the  parent  board  or  commission. 

Some  legislative  bodies  customarily  maintain  a  register  of  attendees, 
ask  potential  speakers  to  sign  up  to  speak,  or  require  speakers  to  identify 
themselves  when  they  address  the  legislative  body.    Under  the  Brown  Act,  the 
register  or  sign-up  sheet  must  clearly  state  that  signing  is  voluntary. 
Speakers  have  the  right  to  remain  anonymous  when  they  address  the  legislative 
body. 

Agendas  of  meetings  and  any  certain  other  public  records  net  otherwise 
exempt  from  disclosure  on  file  with  the  clerk  of  the  policy  body  must  be  made 
available  to  the  public.    The  standard  is  whether  the  records  are  intended  for 
distribution  to  a  majority  of  the  members  of  a  policy  body  in  connection  with 
a  matter  anticipated  for  discussion  or  consideration  at  a  Dublic  meeting. 
Records  intended  for  distribution  to  the  body  prior  to  commencement  of  a 
public  meeting  shall  be  made  available  for  public  inspection  and  copying  uDon 
request  before  the  meeting.    Records  which  are  distributed  during  a  public 
meeting  but  before  the  commencement  of  their  discussion  must  be  made  available 
for  public  inspection  before  commencement  of,  ana  during,  their  discussion. 
Records  which  are  distributed  during  their  discussion  at  a  public  meeting  must 
be  made  available  for  public  inspection  immediately  or  as  soon  thereafter  as 
is  practicable. 

The  Sunshine  Ordinance  also  gives  members  of  the  public  the  right  to 
tape  record,  film  and  take  photographs  of  public  meetings  unless  the  ooay 
makes  a  reasonable  finding  that  this  activity  disrupts  the  meeting. 

Boards  and  commissions  enumerated  in  the  Charter  must  provide 
sign-language  interpreters  or  note-takers  at  each  regular  meeting,  if  th< 
has  received  a  request  for  such  services  at  least  72  hours  before  the 
meeting.    In  addition,  each  board  and  commission  must  ensure  that  accessible 
seating  for  persons  with  disabilities,  including  those  using  wneel cha ; rs .  Is 
made  available  for  each  regular  and  special  meeting. 

G.    Pi  sruption  of  Meeti  nqs 

Commissions  have  inquired  what  may  be  done  in  the  event  a  meeting  is 
disrupted.    Generally,  there  are  two  sorts  of  disruption.    In  some  cases 
individuals  disrupt  the  meeting  by  making  noise,  SDeaking  out  of  turn,  : 
otherwise  refusing  to  comply  with  the  legislative  body's  rules  governing  tie;' 
meetings.    Individuals  engaging  in  such  conduct  may  be  arrested  a^d  remc 
from  the  meeting.    See  Penal  Code  Section  403. 
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Before  a  presiding  officer  asks  police  to  arrest  a  person  for  disrupting 
a  meeting,  the  offending  individuals  should  be  warned  that  they  are  disrupting 
the  meeting  and  given  an  opportunity  to  correct  their  behavior.    In  the  event 
of  a  general  disruption  of  such  a  nature  that  order  cannot  be  restored  by  the 
removal  of  the  willful  disrupters,  the  legislative  body  may  order  the  room 
cleared  and  thereafter  continue  in  session.    In  such  an  event,  representatives 
of  news  media  not  involved  in  the  disruption  have  a  right  to  remain  in  the 
meeting.    A  legislative  body  may  adopt  a  procedure  for  the  readmittance  of 
individuals  not  responsible  for  the  disruption.    This  issue  is  addressed  In 
more  detail  in  a  City  Attorney  memorandum  to  all  boards  and  commissions  dated 
January  23,  1992. 

H .    Tape  Recording  and  Minutes  of  Meetings 

The  Sunshine  Ordinance  requires  each  Charter  board  and  commission  to 
tape  record  each  regular  and  special  meeting.    Any  audio  or  video  tape 
recording  of  a  meeting  of  any  policy  is  a  public  record  subject  to  inspection 
pursuant  to  the  Public  Records  Act.    The  tape  may  not  be  erased  or  destroyed 
for  at  least  seven  calendar  days.    If,  during  that  seven  day  period,  the  body 
receives  a  written  request  for  inspection  or  copying  of  that  record,  the  tape 
may  not  be  destroyed  or  erased  until  the  inspection  or  copying  is  completed. 
A  policy  body  may  not  charge  for  inspecting  a  video  or  tape  recording. 

In  addition,  the  clerk  or  secretary  of  every  board  and  commission 
enumerated  in  the  charter  must  record  the  minutes  of  each  meeting  of  the  board 
or  commission.    The  minutes  must  state  the  time  the  meeting  was  called  to 
order  and  ended  ,  the  names  of  the  members  attending  the  meeting,  the  roll 
call  vote  on  each  matter  considered  at  the  meeting,  a  list  of  those  members  of 
the  public  who  spoke  on  each  matter  if  the  speakers  identified  themselves,  and 
whether  such  speakers  supported  or  opposed  the  matter  and  the  time  the  meeting 
was  adjourned. 

The  draft  minutes  of  each  meeting  must  be  available  for  inspection  and 
copying  no  later  than  ten  working  days  after  the  meeting.    The  officially 
adopted  minutes  must  be  available  for  inspection  and  copying  no  later  than  ten 
working  days  after  the  meeting  at  which  the  minutes  are  adopted.    If  requested 
to  do  so,  the  body  must  produce  the  minutes  in  Braille  or  increased  type  size. 

I .    Special  Meetings 

r  board  or  commission  may  schedule  a  special  meeting,  provided  that 
24-hours  notice  has  been  given  to  its  members  and  to  any  members  of  the  media 
who  have  requested  notice.    The  agenda  must  also  be  posted  at  least  24  hours 
in  advance  and  two  copies  must  be  sent  to  the  library.    Only  matters  listed  on 
the  agenda  may  be  considered  at  the  special  meeting.    Special  meetings  of  a 
legislative  body  are  subject  to  all  provisions  of  the  Brown  Act  and  Sunshine 
Ordinance,  except  the  72-hour  notice  and  posting  requirement. 
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SUNSHINE  ORDINANCE  SUMMARY 

This  is  a  summary  of  the  most  significant  provisions  of  the  Sunshine 
Ordinance  recently  adopted  by  the  Board  of  Suoervisors.    The  Ord 
become  effective  on  December  16,  1993.    The  Sunshine  Ordinance  is  :od1fied  It 
Article  67  of  the  San  Francisco  Administrative  Code. 

I .    CHANGES  IN  OPEN  MEETING  LAWS 

SCOPE  OF  COVERAGE 

Current  Law:      Generally,  the  Brown  Act  applies  to  legislative  boaies  created 
by  the  charter,  ordinance  or  resolution. 

The  Ordinance:  Section  67.3  expands  the  types  of  deliberative  bodies  to  which 
open  meeting  requirements  apply.    The  Ordinance  a o o 1 i e s  to 
standing  committees  of  boaras  ana  commissions.  Further, 
committees  created  in  writing  by  indiviaual  memoers  of 
bodies,  the  Mayor,  the  Chief  Administrative  Dff  : 
department  heads  must  open  their  meetings  to  memoers  of  the 
public.    These  meetings  are  suoject  to  the  passive  meeting 
provisions  of  the  ordinance,  wnich  means  that  memoers  of  the 
public  will  be  allowed  to  attend  the  meetings  but  the  meetings 
will  not  be  subject  to  Brown  Act  requirements  sucn  as  tnose 
concerning  the  posting  of  notices  or  allowing  public  comment. 
For  example,  if  a  memoer  of  a  ooard  or  commission  or  a 
department  head  writes  a  'etter  as<;~:;  a  group  of  :itize 
meet  for  the  purpose  of  preparing  draft  legislation  or 
providing  advice  about  sucn  legislation  or  otner  matte'-*.  ~ 
group  is  subject  to  this  sections  ooen  meeting  requl  remer " : 

Under  section  67.3.  certain  types  of  create  entitles  tha; 
never  been  suoject  to  the  Brown  Act  will  oe  reauired  :c 
their  meetings  to  the  ouolic  unaer  seme  circumstances.  --• 
entity  that  contracts  with  the  City  to  coerate  or  maraqe 
property  in  wnicn  the  City  nas  or  will  nave  an  owner -nio 
interest,  and  on  whicn  the  entity  secerns  =  :o. e-"""e" 
function  related  to  tne  furtherance  of  ~.eaith,  safe! 
welfare  are  subject  to  the  passive  meeting  provisions 
orai nance . 

r;nally,  unaer  this  section,  oure 
gatherings  are  ooen  to  the  oublic 
Supervisors  will  oe  required  to  q 
social  functions  sucn  as  :ne  Boar 
party. 


\y  soci al  or  ceremon  I  a 

For  example.  :he  Soars  :f 
ermit  ouoiic  atter":a':f  :. : 
a  of  Supervi  sors    Eh**i  -  --  - 
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SPECIFICITY  OF  AGENDAS 

I 

Current  Law:      The  Brown  Act  requires  that  a  legislative  body  post  an  agenda 
at  least  72  hours  before  a  regular  meeting.    The  agenda  must 
contain  "a  brief  general  description  of  each  item  of  business 
to  be  transacted  or  discussed  at  the  meeting." 

The  Ordi  nance :  Section  67.7  provides  that  the  agenda  must  contain  a 

"meaningful  description  of  each  item  of  business  to  be 
transacted  or  discussed  at  the  meeting."    This  section  provides 
that  a  description  of  an  agenda  item  is  meaningful  if  it  "is 
sufficiently  clear  and  specific  to  alert  a  person  of  average 
intelligence  and  education  whose  interests  may  be  affected  by 
the  item  that  he  or  she  may  have  reason  to  attend  the  meeting 
or  seek  more  information  on  the  item."    The  description  should 
be  "brief,  concise  and  non-technical." 

THE  NEED  AROSE  EXCEPTION 

Current  Law:      The  Brown  Act  generally  prohibits  a  legislative  body  from 
acting  on  or  discussing  items  that  do  not  aopear  on  the 
agenda.    The  Brown  Act  provides  that  an  item  not  appearing  on 
the  agenda  may  be  considered  upon  a  aetermi nat i on  that  the  need 
to  take  action  arose  after  the  agenda  was  oostea.  That 
determination  must  be  made  by  two-thirds  of  the  body,  or  \f 
less  than  two  thirds  of  the  memDers  are  present,  then  by  a 
unanimous  vote,  , 

The  Ordi  nance :  Section  67.7  narrows  this  exceDtion.     It  orohibits  action  on  an 
item  not  appearing  on  the  agenda  unless  the  col  icy  body  finds 
that  "the  need  to  take  immediate  action  on  the  item  is  so 
imperative  as  to  threaten  serious  injury  to  the  DUOlic  interest 
if  action  were  deferred  to  a  suoseduent  soeciai  or  regular 
meeting,  and  that  the  need  for  such  action  came  to  the 
attention  of  the  oody  subsequent  to  the  agenda  oeing  oosted." 
Accordingly,  if  tne  Legislature  is  considering  a  dill  affecting 
San  Francisco,  and  the  Board  learns  of  the  bill  after  tne 
posting  of  tne  agenda  for  a  meeting,  the  Beard  could  not  act 
uniess  two-tnirds  cf  the  Board  made  a  finding  that  immediate 
action  was  so  imperative  so  as  to  threaten  serious  injury  to 
the  publ i  c  i  njury . 

ADDITIONAL  AGENDA  REQUIREMENTS 

Current  Law:      The  Brown  Act  and  the  Charter  allow  some  subjects  to  ce 

considered  in  closed  session.    Current  law  does  not  reauire 
that  the  body  post  a  detailed  written  description  of  '/nat  «i :  ■ 
oe  considered  in  the  closed  session. 
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The  Qrdi  nance :  Section  67.8  requires  that  SDecified  written  information  te 
provided  by  policy  bodies  when  they  seek  to  hold  a  closed 
session.    This  information  must  be  posted  as  part  of  the  notice 
of  the  meeting.    The  content  of  the  information  depends  on  the 
purpose  of  the  closed  session.    For  examole,  for  closed 
sessions  with  a  real  property  negotiator,  the  policy  body  is 
required  to  post  as  Dart  of  the  agenda  the  identity  of  the 
person  with  whom  the  City  will  be  negotiating  and  whether 
price,  terms  of  payment,  or  both  items  will  be  discussed  in  the 
closed  session. 

REPORTS  AFTER  CLOSED  SESSIONS 

Current  Law:      The  Brown  Act  requires  a  legislative  body  to  "public". 

at  the  public  meeting  during  wnich  the  closed  session  is  held 
or  at  its  next  public  meeting  any  action  taken,  and  any  roll 
call  vote  thereon,  to  appoint,  employ  or  dismiss  a  Dublic 
employee  arising  out  of  any  closed  session  of  the  legislative 
body."    This  is  the  only  situation  wnere  the  body  must  publicly 
report  regarding  actions  taKen  during  a  closed  session. 

The  Qrdi  nance :  Section  67.14  increases  the  situations  where  a  legislative  body 
must  disclose  actions  and  roll  call  votes  taken  during  a  closer 
session.    The  section  also  sets  forth  the  timing  and  content  of 
the  disclosure.    Reports  that  are  reauireo  to  De  made 
immediately  must  be  "suDporied  by  cooies  of  in\  :ontracts 
settlement  agreements,  or  other  affected  aocunent:  that  were 
finally  approved  or  adopted  in  the  closed  session."  Moreover, 
copies  of  these  documents  must  De  "proviaed  to  any  person  wno 
requested  such  copies  in  a  written  reauest  suomitted  within  24 
hours  of  the  posting  of  the  agenaa.  or  wno  ~a;  ~>.ze  •  it 
request  for  all  such  Documentation  as  part  of  a  ''esues:  for 
noti  ce  of  meeti  ngs . " 

Also,  this  section  provides  that  after  every  closed  session,  a 
policy  body  may  in  its  Discretion  and  in  the  ouoiic  •~:sres:. 
disclose  to  the  oublic  any  Dortion  of  its  slscussion 
not  confidential  unaer  federal  or  state  law,  :_e  -harts 
non-waivabie  privilege,    "he  body  must,  oy  ~oticn  anc  /ot£ 
open  session,  elect  eitner  to  Disclose  °o  information  5r  tc 
aisciose  the  information  wnicn  a  majority  Dee^ns  ta  ce  in  cne 
pubi  i  c  i nterest . 

PUBLIC  -DDRESS  SYSTEMS 

Current  Law:      The  Brown  Act  does  not  reauire  legislative  bodies 

their  oubiic  address  systems  outsiae  cr"  the  room  *nen  :-e  :;- 
cannot  accommodate  ail  the  memoers  of  the  ouoiic  *nc  wisb  :: 
attend . 
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The  Ordi  nance :  Section  67.15  provides  that  whenever  the  Board  of  Supervisors 
or  a  board  or  commission  anticipates  that  the  number  of  persons 
attending  the  meeting  will  exceed  the  legal  caDacity  of  the 
meeting  room,  any  public  address  system  used  to  amplify  sound 
in  the  meeting  room  shall  be  extended  by  supplementary  speakers 
to  permit  the  overflow  audience  to  listen  to  the  proceedings  in 
an  adjacent  room  or  passageway.    This  is  not  necessary  where 
the  additional  speakers  would  disrupt  the  operations  of  a  City 
off i  ce . 

ACCESS  FOR  PERSONS  WITH  DISABILITIES 

Current  Law:      The  Brown  Act  does  not  soecifically  address  providing  access  to 
meetings  for  persons  with  disabilities. 

The  Ordi  nance :  Section  67.16  requires  that  each  Charter  board  and  commission 
provide  sign  language  interDreters  or  note-takers  at  eacn 
regular  meeting  if  a  request  for  sucn  services  is  communicated 
to  the  secretary  of  the  doard  or  commission  at  least  72  hours 
before  the  meeting.    Also,  eacn  charter  board  and  commission 
must  ensure  accessible  seating  for  persons  with  di saoi 1 i ti es , 
including  those  using  wheelchairs.     In  addition,  eacn  charter 
board  and  commission  must  include  on  the  agenda  for  eacn 
general  and  special  meeting  the  following  statement:    "In  order 
to  assist  the  City's  efforts  to  accommodate  oersons  rftth  severe 
allergies,  environmental  illnesses,  multiple  chemicai 
sensitivity  or  related  disabilities,  attendees  at  dud  1 i  c 
meetings  are  reminded  that  other  attendees  may  be  sensitive  to 
various  cnemical  based  Droducts.    Please  nelo  tne  City 
accommodate  these  i na i vi dua 1 s . "    Finally,  eacn  cnarter  board 
and  commission  must  ensure  tnat  agendas  for  eacn  '-egjiar  ana 
special  meeting  are  made  availaDle  to  SDeecn  ana 
hear i ng- i mDai red  oersons  througn  telecommunications  aevices  for 
the  deaf,  telecommunications  relay  services  or  equivalent 
systems,  and,  upon  request,  to  sight-impaired  persons  tnrough 
Brai lie  or  en  i  arged  type . 

TAPE  RECORDING  OF  MEETINGS 

Current  Law:      The  Brown  Act  coes  not  reduire  ooards  or  commissions  to  tape 
record  their  meetings. 

The  Ordi  nance :  Section  67.16  requires  each  Charter  beard  and  commission  zz 

taoe  recora  their  meetings.    The  tapes  may  not  :e  erased  ~cr  at 
least  seven  calendar  days.     If,  during  these  seven  cay  :er".cc. 
a  -eouest  is  received  to  insDect  or  copy  the  tace.  :^e  tace  Tiy 
not  be  erased  until  the  inspection  or  copying  is  completed. 


MINUTES 


Current  Law:      The  Brown  Act  does  not  reauire  legislative  bod 
mi  nutes  of  meet  i  ngs . 

The  Ordinance:  Section  67.18  requires  the  clerk  of  every  board  and  comnlssloi 
enumerated  in  the  charter  to  prepare  detailed  minutes.  *he 
draft  version  of  the  minutes  must  be  prepared  within  1C  .. 
days  after  the  meeting,  and  the  final  minutes  must  be  available 
for  inspection  within  10  working  aays  after  approve    - .  the 
body. 

II.    CHANGES  IN  PUBLIC  RECORDS  LAW 
DISCLOSURE  OF  COMPUTER  RECORDS 


Current  Law:      With  certain  exceptions,  the  Public  Records  -::  re 

disclosure  upon  request  of  any  public  recora.    This  includes 
computer  records  in  existence. 

The  Ordi  nance :  Section  67.21  provides  that  the  City  must  provide  the 

inspection  and  copying  of  documentary  ouolic  information  stored 
in  electronic  form  "in  any  form  reauested  whicn  is  available  to 
the  department  .  .  .  including  disk.  race,  printout  cr 
monitor."    Under  this  section,  a  department  may  cnarge  no  more 
than  "the  cost  of  the  medium  on  which  it  is  duoiicated.  oius 
the  direct  costs  of  equipment,  sudd  1 i es  ana  Uoor  ::::: 
associated  with  duplicating  the  electronic  ahicf  Is 

requested . " 

RELEASE  OF  ORAL  INFORMATION 


Current  Law: 


The  Public  Records  Act  only  requires 
that  is,  information  that  is  pnysical 


he  CM  sclosure  cf  records . 


The  Ordi  nance : 


Section  67.22  reduires  eacn  deDartment 
provide  orai  information  to  the  dud  1 i  c 
plans,  operations,  policies  ana  positic 
required  to  respond  if  it  raxes  the  e^c 
minutes  ro  ODtain  the  information  -es:c 
reauests  for  information. 


*s agnate  *.cmecre  :c 
r  r-.e  :e:a'-:-s*:  : 
"he  oer:cn  i :  not 
?  more  r-an  :£ 
?  to  :ne  -ec.e-  -  : 


The  section  also  provides  mat  ;r 
curtail  existing  informal  contacts 
mempers  cf  the  cuaiic  wnen  rhese  : 
acceptacle  to  the  emoioyee  and  :~e 
of  n's  or  ner  cperat:onai  aut;es  = 
;nformaticn  not  confidential  by  'a 


ssnp  :..ee: 
i-e  Dccas'cna 


::nr  •  -e:  r:  a: :  »- 1 :-. 
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PUBLIC  REVIEW  FILE 


Current  Law:      The  Public  Records  Act  does  not  require  local  governments  to 
maintain  documents  in  a  particular  format. 

The  Qrdi  nance :  Section  67.23  requires  boards  and  commissions  to  "maintain  a 
file,  accessible  to  any  member  of  the  public  during  normal 
office  hours,  containing  a  copy  of  any  letter,  memorandum  or 
other  communication  which  the  clerk  has  distributed  to  or 
received  from  a  quorum  of  the  policy  body  concerning  a  matter 
calendared  by  the  body  within  the  previous  30  days  or  likely  to 
be  calendared  with  the  next  30  days."    The  section  requires 
files  for  communications  "sent  or  received"  in  the  last  three 
business  days. 


PRELIMINARY  DRAFTS 


Current  Law:      The  Public  Records  Act  provides  that  a  government  agency  may 

decline  to  disclose  a  preliminary  draft  or  memorandum  not  kept 
in  the  normal  course  of  business  unaer  some  circumstances. 

The  Qrdi  nance :  Section  67.24  provides  that  with  resDect  to  drafts  and 

memoranda  that  are  not  kept  on  file,  only  the  recommendations 
of  the  author  are  exempt.  DeDartments  are  required  to  excise 
from  each  "the  recommendarion  of  the  author." 

Draft  versions  of  an  agreement  do  not  have  oe  disclosed 
immediately  upon  creation  put  must  be  made  available  for  dud  1 i  c 
review  for  10  days  prior  to  the  presentation  of  the  agreement 
for  approval  by  a  policy  tody,  unless  the  body  finds  that  and 
articulates  how  the  puolic  interest  wou  i  d  ce  named  by 
compliance  with  tnis  10  day  rule.     In  rne  case  of  negotiations 
for  a  contract,  lease  or  other  business  agreement  in  wnicn  an 
agency  of  the  City  is  offering  to  provide  faculties  or 
services  in  direct  competition  with  other  cuolic  or  private 
entities  that  are  not  -equired  by  law  to  ma<e  ~a<e  their 
competing  proposals  puplic,  tne  po  i  icy  body  may  postpone  quo  He 
access  to  the  final  draft  agreement  until  :t  :s  oresented  ;t 
por  approval.    Earlier  versions  and/or  drafts  of  agreements  i^e 
not  be  suoject  to  disclosure  if  tne  dud  1 i  c  interest  in 
withholding  such  records  clearly  outweighs  tne  pjplic  ;ntere:t 
in  disclosure. 

PERSONNEL  RECCRDS 

Current  Law:      The  Pubi  ic  Records  Act  protects  from  :i  sc;csure   ':ersc-re '  . 

medical  or  other  similar  files,  tne  disclosure  of  whicn  ,vcu  : 
constitute  an  unwarranted  invasion  of  privacy."    "his  proves -on 
is  aimed  at  protecting  employees  from  disclosure  of  intimate 
details  of  personal  and  family  life. 

'he  Ordinance:  Section  67.24(c)  "eouires  City  departments  to  release  tc  " '- 
public  job  pool  characteristics  and  education  nistcr^es  :f    :  " 
successful  job  aDplicants. 
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CONTRACTS 

Current  Law:      The  Public  Records  Act  does  not  addre: 

information  submitted  as  a  part  of  a  conrracr  Did  must  be 
di  sclosed  to  the  quo  1 i  c . 

The  Ordinance:  Section  67.23  provides  that  "contracts,  contractors'  bids, 

responses  to  reauests  for  proposals  and  all  other  records  of 
communications  shall  be  open  to  inspection  immediately  after  a 
contract  has  been  awarded."    The  City  need  nz:  jlsc 
proprietary  financial  information  until  tne  contract  is  awarded. 

IMMEDIACY  OF  RESPONSE 

Current  Law:      The  Public  Records  Act  provides  that  the  government  may  -a*e  up 
to  10  days  if  necessary  to  respond  to  a  reauest  for  a  public 
record,  and  may  obtain  an  additional  10  days  if  the  government 
demonstrates  the  neea  for  tne  additional  time. 


The  Ordinance:  Section  67.25  requires  that  with  respect  to  i 
deemed  to  be  non-exemDt  under  section  67.24, 
indicates  that  an  immediate  resDcnse  is  sougn 
must  be  satisfied  no  later  than  tie  close  of 


day  following  the  day  of  the  reauest. 
of  time  a  department  nas  to  respond  f 
documents.  Under  some  ci  rcumstances  . 
up  to  10  additional  days  to  respond. 


iformation  that  is 
f  the  requester 
:.  the  reduest 
lusiness  on  the 


This  reduces  the  amount 
these  types  of 
he  department  may  take 


BURDENSOME  REC 


Current  Law:      Departments  often  receive  reduests  for  documents  that  contain 
some  information  that  is  subject  to  disclosure  and  other 
information  that  may  be  withheld  under  the  Public  Recc 
Courts  have  held  that  wnere  tne  cu^z?rs:-e  nature  of  the 
request  outweighs  puolic  interest  in  aisclosing  the 
nonconfidential  portions  of  tne  record,  tne  government  may 
decline  to  disclose  tne  document  on  thai  ground. 


The  Ordinance:  Section  67.26  eliminates  cur 
provide  a  document.  Rather, 
are  at  issue  or  now  ourders: 
information,  tne  depar—ent 
delete  the  protected  materia 
portions  of  the  document  -o 
department  must  footnote  su: 
authority  for  eacn  item  of  : 
document.  The  department  ma 
department's  cost  wnere  it  : 
the  confidential  parts  of  th 
document . 


or  :ec   g  tc 

□w  many  Joe  urgent  3 


:he  e;a 


FEES  FOR  DUPLICATION 


Current  Law:      Under  the  Public  Records  Act,  the  government  may  impose  a  fee 
for  copying  public  records  for  a  member  of  the  public.  The 
amount  of  the  fee  may  not  exceed  the  cost  to  the  department  for 
making  the  copies. 

The  Ordi  nance :  Under  section  67.27,  departments  may  not  charge  more  than  one 
cent  per  page  for  documents  routinely  produced  in  multiple 
copies  for  distribution,  e.g.    meeting  agendas  and  related 
materials.     For  documents  assembled  and  copied  to  the  order  of 
the  requester,  a  fee  not  to  exceed  10  cents  per  page  may  be 
charged.     The  deDartment  may  cnarge  more  man  those  amounts  if 
it  prepares  and  posts  an  itemized  cost  analysis  establishing 
that  its  cost  per  page  exceeds  H  or  10£,  as  the  case  may  De . 
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DATE 


SEPTEMBER  16,  1997 


RE: 


OVERVIEW  OF  OPEN  MEETING  LAWS 


INTRODUCTION 

The  Brown  Act 

The  Brown  Act   (Government  Code  sections  54950  et  aeq.)   is  the 
state  law  governing  the  conduct  of  city  and  county  comraisfl icr.s , 
boards ,   councils  and  committees.     The  Brown  Act  refers  to  these 
bodies  as  "legislative  bodies."     In  passing  the  Ac:,   the  Legislal 
declared  that  these  bodies  "exist  to  aid  in  the  conduct  cf  the 
people's  business.     it  is  the  intent  of  the  law  that  their  accione 
taken  openly  and  that  their  deliberations  be  conducted  openly." 
(Govt.   Code  section  54950.) 

The  Sunshine  Ordinance 

The  Sunshine  Ordinance    (San  Francisco  Administrative  Cede 
Chapter  61)   is  a  City  law,   enacted  in  December  of  1993,   that  governs 
the  conduct  of  City  commissions,   boards  and  committees."  The 
Sunshine  Ordinance  refers  to  these  bodies  as  "policy  bodies." 
Sunshine  Ordinance  builds  additional  provisions  or.ro  the  Brown  Arr  to 
ensure  that  decisions  made  by  boards  and  commissions  are  macs  openly 
and  with  the  public's  participation. 

Basic  Provisions 

The  Brown  Act  and  Sunshine  Ordinance  provide  the  public  with 
access  to  and  the  opportunity  to  participate  in  decisionmaking 
ensuring  that: 

1)  commissioners  discuss  items  and  make  decisions  only  at  meet 
open  to  members  of  the  public,- 


1  The  San  Francisco  Housing  Authority,    the  Redevelopment:  Agency     the   Sat  E 
Transportation  Authority,    the  Communicy  College  Discr:c:  ar.d  the  Sar.  PraaciflCC 
Unified  School  District  are  not  required  to  comply  with  the  Sunshine  Ordinance 
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2)  members  of  the  public  have  notice  of  meeting  times  and  locations ; 

3)  members  of  the  public  have  notice  of  the  items  of  business 
commissioners  will  discuss  and  vote  on  at  each  meeting; 

4)  members  of  the  public  have  the  right  to  address  the  commission 
before  it  makes  a  decision; 

5)  members  of  the  public  have  the  right  to  comment  on  any  matter 
within  the  subject  matter  jurisdiction  of  the  commission. 

Both  the  Brown  Act  and  the  Sunshine  Ordinance  have  many  detailed 
provisions.     This  memorandum  is  designed  to  be  a  broad  overview  of 
the  open  meeting  laws  and  address  the  areas  most  likely  to  be  of 
concern  to  commissioners. 

WHAT  IS  A  MEETING? 

The  Brown  Act  and  Sunshine  Ordinance  apply  to  all  "meetings"  of 
legislative  bodies.     Under  the  more  expansive  language  of  the 
Sunshine  Ordinance,   a  meeting  occurs  whenever  a  majority  of  the 
members  of  a  policy  body  come  together  at  the  same  time  and  place.  A 
meeting  occurs  even  where  no  action  is  taken. 

Seriatim  Meetings 

Even  if  a  majority  of  the  members  of  a  commission  are  not 
present  in  one  place  at  one  time,   an  unlawful  meeting  may  take  place. 
Unlawful  meetings  can  occur  by  telephone  or  through  an  intermediary. 
A  meeting  may  occur  when  one  member  telephones  a  majority  of  the 
members  to  discuss  a  departmental  action.     A  meeting  also  occurs  when 
a  staff  member  of  a  commission  telephones  a  majority  of  the  members 
to  obtain  their  approval  of  a  departmental  action.     The  Attorney 
General  has  referred  to  this  process  of  consulting  individually  with 
several  members  in  turn,    outside  of  a  noticed  public  meeting,   as  a 
"seriatim  meeting."     A  seriatim  meeting  is  unlawful,   because  it 
denies  the  public  access  to  the  information  presented  to  and 
decision-making  of  the  commission. 

Thus,    a  majority  of  commissioners  may  not  meet  in  person  outside 
of  a  noticed  and  public  meeting  to  discuss  an  item  of  business. 
Similarly ,   a  majority  of  the  commission  may  not  discuss,   by  telephone 
or  through  an  intermediary,   any  item  of  business  outside  of  a  public 
meeting. 

Social  Occasions 

Under  the  Brown  Act,    a  purely  social  gathering  of  a  commission 
is  not  a  meeting.     However,   social  gatherings  are  subject  to  certain 
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provisions  of  the  Sunshine  Ordinance.     The  Sunshine  Ordinance 

provides  that  a  "meal  gathering"  of  a  commission  befor-  I   

after  a  meeting  is  considered  to  be  part  of  that  meeting.     Thus,  such 
a  gathering  is  subject  to  all  of  the  applicable  notice  ai 
provisions  of  the  Sunshine  Ordinance.     The  public  must  be  permit t 

to  hear  and  observe  the  discussion  of  the  members.     In  add it  

"meal  meeting"  may  not  be  conducted  in  restaurants  or  other 
accommodations  that  require  a  payment  to  gain  access . 

Social,   recreational  or  ceremonial  occasions  sponsored  by  or 
organized  by  or  for  a  commission  muse  be  open  co  the  public, 
notice,   agenda,   or  public  comment  is  required  at  such  an  cccasicr. . 
However,   the  commission  must  provide  the  time,   place  and  nature 
the  gathering  to  a  member  of  the  public  who  inquires  about  the 
gathering. 2 

MEETING  NOTICE  REQUIREMENTS 
Regular  Meetings 

All  commissions  must  establish  by  ordinance,  resolution,  motion, 
or  bylaws,   the  time  and  place  for  holding  regular  meetings. 

Special  Meetings 

A  special  meeting  is  any  meeting  held  at  a  time  or  place  other 
than  the  regular  meeting  time  or  place.     A  special  meeting  may  be 
called  at  any  time  by  the  presiding  officer    (i.e.   chair  cr  president 
or  a  majority  of  the  commission  members. 

Notice  of  a  special  meeting  must  be  delivered  personally,   cr  by 
mail  to  each  commission  member,   and  each  newspaper,    radio  ar.d 
television  station  requesting  notice,   at  least  24  hours  in  advance  cf 
the  meeting.     The  notice  must  specify  the  time  and  place  cf  the 
meeting.     If  a  special  meeting  is  held  at  an  alternative  meeting 
place,   the  Sunshine  Ordinance  requires  a  commission  to  give  notice  at 
least  15  days  in  advance  of  the  special  meeting.3 


3  The  Sunshine  Ordinance  refers  co  chese  provisions  as  "passive  meeting" 
requirements .     Other  gatherings  subject  CO  chese  provisions  are  advi^cry 
convniccees  created  in  writing  by  the  initiative  of  a  me~.be r  of  a  policy  bzdy  thfl 
Mayor,   the  City  Administrator,   or  a  department  head. 

3  If  a  meeting  is  held  in  the  same  building,   but  in  a  different   r:r  number,  E 
day  notice  provision  does  not  apply. 
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AGENDA  REQUIREMENTS 

Posting  Requirements 

The  agenda  must  be  posted  in  a  location  freely  accessible  to  the. 
public.     San  Francisco  has  designated  the  Main  Library  as  its 
official  posting  site.4     In  addition,   the  agenda  should  be  posted  at 
the  commission's  office  and  meeting  site. 

For  regular  meetings,   the  agenda  must  be  posted  at  least  72 
hours  before  the  meeting.     For  special  meetings,   the  agenda  must  be 
posted  at  least  24  hours  before  the  meeting. 

Content 

Each  agenda  must  contain  a  brief  general  description  of  each 
item  of  business  the  commission  will  consider,   whether  or  not  it 
intends  to  take  action  on  the  item.     The  description  must  be 
"sufficiently  clear  and  specific  to  alert  a  person  of  average 
intelligence  and  education  whose  interests  are  affected  by  the  item 
that  he  or  she  may  have  reason  to  attend  the  meeting  or  seek  more 
information  on  the  item."     In  addition,   the  agenda  must  inform  the 
public  that  it  will  be  allowed  to  comment  on  every  item  on  the 
agenda,   regardless  of  whether  it  is  an  action  item. 

Action  under  the  agenda 

Generally,   a  commission  may  only  act  on  or  discuss  items  that 
have  been  posted  on  the  agenda.     Commission  members  may,  however, 
respond  to  statements  made  or  questions  asked  by  the  public. 
Commissioners  must  take  care  to  ensure  that  their  responses  do  not 
become  a  discussion  of  the  issue.     In  addition,   under  very  limited 
emergency  circumstances,    a  commission  may  act  on  items  not  listed  on 
the  agenda.     If  this  problem  arises,  please  contact  the  City 
Attorney's  Office  for  assistance. 

RIGHTS  OF  THE  PUBLIC 
Public  Comment 

Each  commission  must  allow  members  of  the  public  to  speak  before 
or  during  the  discussion  of  or  action  taken  on  any  item  on  the 
agenda.     This  requirement  ensures  that  the  public  has  an  opportunity 
to  address  the  members  of  the  commission  before  the  commission  makes 
a  decision.     In  addition,   each  commission  must  allow  members  of  the 
public  to  speak  on  any  item  within  the  jurisdiction  of  the 


Two  copies  of  the  agenda  must  be  provided  to  the  Government  Information  Center  at 
che  Main  Library. 
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commission,  even  if  it  does  not.  relate  to  any  agenda  item.  A  member 
of  che  public  need  not  identify  her  or  himself  when  speaking. 

Limits  on  Public  Comment 

Both  the  Brown  Act  and  the  Sunshine  Ordinance  allow  commissions 
to  adopt  reasonable  regulations  regarding  public  comment,  includi 
limiting  the  time  each  speaker  may  speak.     Under  the  Sunshin 
Ordinance,  however,   each  member  of  the  public  who  so  desires  rust  be 
allowed  to  speak  on  an  item.     A  commission  may  place  reasonable 
limits  on  a  speaker's  time.5 

Right  to  Agenda  Materials 

Members  of  the  public  are  entitled  to  receive  copies  of 
agendas  and  other  documents  provided  to  commissioners,   a:  the  same 
time  those  materials  are  made  available  to  the  commissioners. 
However,  members  of  the  public  are  not  entitied  to  any  documents  not 
subject  to  disclosure  to  the  public  under  the  Public  Records  Act. 

CLOSED  SESSIONS 

Under  extremely  limited  circumstances,   a  commission  may  hold  a 
closed  session  to  discuss  certain  items  of  business.     Most  often , 
closed  sessions  are  held  under  the  personnel,  pendinr  or  threaten 
litigation,   and  real  estate  negotiation  exceptions.     There  are 
stringent  procedural  requirements  that  must  be  followed  before  ar.d 
after  a  closed  session  is  held.     Accordingly,  please  contact  the  City 
Attorney's  Office  if  you  are  contemplating  holding  a  closed  sesai::.. 

PENALTIES  FOR  VIOLATING  THE  BROWN  ACT 

The  Brown  Act  provides  several  remedies  for  violations  of  the 

Act.6 


5  The  Sunshine  Ordinance,   like  che  Brown  Act,  provides  chat  a  commission  may  adept 
reasonable  regulations  limiting-  Che  CoCal  amount  of  time  aliccatad  for  purlir 
comment  on  parCicular  issues  and  for  each  individual  speaker.     The  3~.z'r.;r.* 
Ordinance,  unlike  che  Brown  AcC,  adds  Chat  "Each  policy  tody  shall  adept  a  rule 
providing  Chat  each  person  wishing  Co  speak  on  an  item  before  the  dedy  at  a 
regular  or  special  meeting  shall  be  permitted  to  be  heard  cr.re  fcr  up  to  bhree 
minutes."     We  have  concluded  that  the  Sunshine  Ordinance  requires  a  commission  t= 

permit  each  individual  so  desiring  co  speak  on  an  issue.     However,   »  eom  

may  limiC  each  speaker  Co  under  Chree  minuces . 

5  The  Sunshine  Ordinance  provides  no  penalties  for  violating  its  provision* 
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willful  Violation  A  Misdemeanor 

Each  commissioner  who  attends  a  meeting  of  a  commission  where  an 
action  is  taken  in  violation  of  the  Brown  Act  and  where  the  member 
intends  to  deprive  the  public  of  information  to  which  the  public  is 
entitled/   is  guilty  of  a  misdemeanor. 

Invalidation  of  Action 

A  court  may  declare  an  action  taken  in  violation  of  certain 
provisions  of  the  Brown  Act  null  and  void.     Any  interested  person  may 
file  such  an  action. 

Declaratory  Relief 

A  court  may  issue  an  injunction  or  declaratory  relief  to  stop  or 
prevent  violations  or  threatened  violations  of  the  Brown  Act .  Any 
interested  person  may  file  such  an  action. 

Attorneys  Fees  and  Costs 

The  Brown  Act  provides  that  where  the  court  finds  that  a 
commission  has  violated  the  Act,    it  may  award  attorneys  fees  and 
court  costs  to  the  plaintiff  who  brought  the  action.     The  City, 
rather  than  the  commissioners,   must  pay  the  cost.     Thus,   a  Brown  Act 
violation  may  be  quite  costly  to  the  City. 

Until  they  become  used  to  operating  under  the  open  meetings 
laws,  new  commissioners  often  find  the  procedures  required  by  the 
laws  to  be  cumbersome.     It  is  important  to  remember  that  the  purposes 
of  these  laws  are  to  ensure  that  the  citizens  of  San  Francisco  have 
access  to  and  participate  in  the  decisions  commissioners  make  that 
affect  San  Franciscans. 

We  hope  you  have  found  this  information  to  be  helpful.  Please 
feel  free  to  call  me  if  questions  arise  during  your  tenure  on  your 
commission  or  board. 


A.S.A. 


